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ATTENTION 


The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volumes 1 (1942), 2 (1943), and 3 (1944), 
respectively: 


Volume No. Page 
Citations in Agriculture Decisions 
Statutes, orders, etc. 7811; 2:796; ¢ 
Agriculture decisions 7815; 2:801: 
Court decisions 7817; 2:804; 
Decisions overruled by Secretary of Agriculture :819* 


Citations in Court Decisions 
Sistuia. CORON: ON. Sofa ewcacbewmaaus : 799; 
Appeals from Secretary’s decisions (actions for 
review by courts) 820: 2: 3:1198 
Disposition of Appeals (actions for review) 
‘Sak: 2s 3:1194 


Agriculture Decisions cited by courts and 
other authorities 7821; 2: 3:1195 


Commodities involved in proceedings 7822; 2: 3:1196 


Decisions and docket numbers arranged 
consecutive order $823; 2: ; 3:1200 


Docket numbers and decisions arranged 
consecutive order 7825; 2: s $:1203 


Cumulative lists of decisions 
Agriculture decisions reported 7829; 2: 3:1206 
Prior decisions explained 2:803; 3: (distinguished) 
Prior decisions followed 
Court decisions published 


Cumulative Index-Digest of decisions 
Agriculture decisions 
Court decisions 


A study of the scope and nature of Agriculture 
Decisions—Statistical Index 7850; 2:882; 3:1318 


*HISTORICAL NOTE 


The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A.D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. in re Albert Bree, 3 A.D. 
255 (1944).—Ed. 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS (1943-1944) 


Volume 
Agricultural Marketing Agreement Act of 1937 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling up- 
ward 
Chapman v. United States, 139 F. 2d 327 (1943) Validity of pro- 
ducer-settlement fund provisions of act 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 
Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secre- 
tary as to petitioner’s status as handler sustained 
Elm Spring Farm, Ine. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is__------------------ 
Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
pany 
Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 
order 
La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 Comn 
(1944) Exhaustion of administrative remedy 3:92) Bo 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 
No. 27—Market service payments 3: Ne 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 3:32 Ni 
New. England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) 
Order No. 4—Cooperative, when not a handler 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
RENNES oe oe ee ore a ae Ree cee 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 
Parker v. United States et al.. 129 F. 2d 374 (1942) Corporations— 
Contempt—Discretion of court 
Parker v. United States et al., 135 F. 2d 54 (1943) Corporations— 
Contempt—Compensatory fine 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Order No. 27—Use classification 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 
Order No. 27—Use classification 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature 
Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
handler provable in bankruptcy 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order____------_---- 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary's order 3:121 
United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) 
Handler, who is 3: 1020 
United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money___--------_--------~ 3:1027 
United States v. Burlington Sanitary Milk Company, Ine., D. C. 
E. D. of Wisconsin (1944) Exhaustion of administrative remedy 3:1029 
United States ». Elm Spring Farm, Ine., ef al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is : 3:532 
*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 


of Agriculture Decisions: 2 A.D. 870; 3 A.D. 1292.—Ed. 
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Cumulative List of Court Decisions—Continued 
Agricultural Marketing Agreement Act of 1937—Continued 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of em- 
ployee of market administrator of accepting bribe 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy 
United States v. Rock Royal Co-operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 998, 83 L. ed. 1446 (1939) Constitutionality of / 
Validity of Order No. 27 
United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction__ 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 
S. Ct. 523, 86 L. ed. 726 (1942) Effect of intrastate commerce 
competition upon regulation of interstate commerce 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
Powers of Secretary under Act 
Vogt’s Dairies, Ine. v. Wickard, 45 F. Supp. 94 (1942) Producer, 
who is—Judicial review of administrative definition 
Waddington Milk Co., Inc. v. Wickard, 140 F. Supp. 97 (1944) 
Order No. 27—"'se classification ~___-_- Pee a een 
Wawa Dairy Farms, Ine. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary's ruling—No trial de novo 
Western Fruit Growers, Inc. et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State 
court action 
Commodity Exchange Act 
Board of Trade of the City or Chicago et al. v. Olsen, 262 U. S. 1, 
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Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 
(1945) Offsetting, what constitutes : 


Federal Seed Act 
United States v. Dunn, 55 F. Supp. 535 (1944) False seed adver- 
tisement 


Packers and Stockyards Act, 1921 

Morgan et al. ». United States et al.. 298 U. S. 468, 56 S. Ct. § 
80 L. ed. 1288 (1936) Fair hearing—Rate proceeding 

Morgan et al. v. United States et al.. 304 U. S. 1, 58 S. Ct. 
L. ed. 1129 (1938) Fair hearing—Rate proceeding 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 
(1943) Cease and desist from refusing to render stockyard 
services 

St. Joseph Stock Yards Company v. United States, 11 F. Supp. 
(1935) Validity of stockyards rate order 

St. Joseph Stock Yards Company v. United States, 298 U. S. 
56 S. Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate 
order 

Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of Act 

United States et al. v. Morgan et al.. 307 U. S. 183, 59 S. Ct. 795, 83 
L. ed. 1211 (1939) Retention of funds pending determination 
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United States et al. v. Morgan et al., 313 U. S. 409, 61 S. Ct. 999, 
85 L. ed. 1429 (1941) Validity of rate order—Criticism of Su- 
preme Court decision ~_-_-___- . 


Perishable Agricultural Commodities Act, 1930 
Bell ef al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment ____-------- ra pre os 
Krueger v. Acme Fruit Company, 75 F. (2d) 67 (1935) Constitu- 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. ‘These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication, 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1927 (7 U.S.C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food} 
Administration created by Executive Order No. 9334, April 19, 1948 
(8 F.R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
172. It is unnecessary to cite the docket or decision number, 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office. 
Washington, D. C. 
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(A. D. 953) 


In re MARKET AGENCIES AT THE UNION STOCK YARbs, CHICAGO, ILLINOIS. P&S 
Doc. No. 402. Decided June 1, 1945. 


Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 9, 1944, extended by consent of parties 
to and including December 31, 1945. 


Mr. John J. Curry for Office of Marketing Services. Messrs. H. R. Park, D. L. 
Swanson, E. J. Callahan, and Andrew Olson, all of Chicago, Illinois, for 
respondents. Mr. 7. Vincent Griffith, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

SUPPLEMENTAL CONSENT ORDER 
The respondent market agencies at the’ Union Stock Yards, Chi- 
cago, Illinois, have filed petitions requesting that the provisions of 
the order of December 9, 1944 (3 A.D. 1060) be extended for a period 
of six months. The Office of Marketing Services has given considera- 
tion to the request for extension and joins with the respondents in 


requesting that the extension be granted. 


ORDER 

The terms and provisions of the order of December 9, 1944, supra, 
are continued in effect to and including December 31, 1945, unless 
this order shall be modified before that date. 

Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Office of Marketing Services. 


In re Leo HarbY, DOING BUSINESS AS LEO Harbvy LivestocK COMMISSION COoM- 


PANY et al. P&S Doc. No. 1532. Decided June 2, 1945. 


Supplemental Consent Order—Extension of Suspension of Order 
Provisions of the order of December 26, 1944, extended by consent of parties 
to and including December 31, 1945. 


Mr. John J. Murray for Office of Marketing Services. Leo Hardy Live Stock 
Commission Company et al., of St. Louis, Missouri, pro se. Mr. John J. 
Curry, Examiner. 


Decision by Thomas a. Flavin, Assistant to the War Food Adminis- 


trator. 
449 





450 PACKERS AND STOCKYARDS ACT, 1921 


SUPPLEMENTAL CONSENT ORDER 
On December 26, 1944, an order (3 A.D. 1069) was entered ex- 
tending and modifying the provisions of prior orders entered in this 
docket. On May 15, 1945, the respondents petitioned for a further 
extension of the provisions of the aforesaid order for a period of six 
months. The Office of Marketing Services recommends that the 
petition be granted. 


ORDER 
The terms and provisions of the order of December 26, 1944, supra, 
are continued in effect to and including December 31, 1945, unless 
this order shall be modified before that date. 
Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 


Copies hereof shall be served upon the respondents by registered 
mail, or in person, and on the Office of Marketing Services. 


(A. D. 955) 


In re MARKET AGENCIES AT Fort WortH Srock YARrps, P&S Doc. No. 445. De- 
cided June 4, 1945. 


Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 27, 1944, extended by consent of parties 
to and including December 31, 1945, provided that respondents delinquent 
in filing quarterly reports file such reports on or before August 1, 1945, 
and provided further that upon respondent’s failure to do so, that the 
extension of the provisions of the order of December 27, 1944, shall expire 
on August 1, 1945. 


*. John J. Curry for Office of Marketing Services. Mr. Odus Smith and Mr. 
Faris Callan, both of Fort Worth, Texas, for respondents. Mr. John J. 
Murray, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


SUPPLEMENTAL CONSENT ORDER 

The respondent market agencies at the Fort Worth Stock Yards 
have filed petitions requesting that the provisions of the order of 
December 27, 1944 (3 A.D. 1071) be extended for an indefinite 
period. The provisions of the aforesaid order and of prior orders 
entered in this docket direct the respondents, among other things, to 
submit quarterly reports giving certain required information. <A 
number of respondents are delinquent in submitting such reports. 
The Office of Marketing Services has given consideration to the re- 
quest for an extension of the provisions of the aforesaid order and 
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A. D.956 MARKET AGENCIES AT OMAHA UNION STOCK 
YARDS, OMAHA, NEBRASKA 451 


joins with the petitioners in requesting that the petition be granted, 
provided that the extension of the order of December 27, 1944, be 
limited to and including December 31, 1945, and provided further 
that the respondent market agencies delinquent in filing their reports 
shall file such delinquent reports by August 1, 1945, and in the event 
of any failure to do so, the period of extension of the order of Decem- 
ber 27, 1944, shall expire on August 1, 1945. 


ORDER 

The terms and provisions of the order of December 27, 1944, supra, 
are continued in effect to and including December 31, 1945, provided 
that the respondent market agencies delinquent in filing their reports 
shall file such reports by August 1, 1945, and in the event of any 
failure to do so, the extension of the order of December 27, 1944, 
shall be limited to August 1, 1945. 

Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Office of Marketing Services. 


(A. D. 956) 
In re MARKET AGENCIES AT OMAHA UNION StTocK YARDS, OMAHA, NEBRASKA. 
P&S Doc. No. 143. Decided June 9, 1945. 
Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 30, 1944, are continued in effect to and 
including December 31, 1945, unless extended or modified by subsequent 
order. 


Mr. John B. Poindexter for Office of Marketing Services. Messrs. A. D. Majors, 
Alexander McKie, Jr., J. R. Flynn, Joe McCleneghan, Jr., and E. M. Van 
Ackeren, all of Omaha, Nebraska, for respondents. Mr. John J. Curry, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

SUPPLEMENTAL CONSENT ORDER 

On December 30, 1944, the Assistant to the War Food Adminis- 
trator entered an order (3 A.D. 1081) extending and modifying 
the provisions of prior orders in this proceeding to-and including 
June 30, 1945. 

On May 22 and 23, 1945, respectively, the respondents filed petitions 
requesting that the schedule of rates and charges prescribed by the 
order of July 29, 1941, and subsequent extensions of said order, in- 
cluding the order of December 30, 1944, be extended and continued 
in effect to and including December 31, 1945. 
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The Office of Marketing Services has filed an answer to such pe 
titions, recommending that the provisions of the supplemental con. 
sent order be extended as requested. 

Since the parties to the proceeding agree that the provisions of 
the order of December 30, 1944, should be extended, all of the pro- 
visions of that order are continued in effect to and including Decem. 
her 31, 1945, unless hereafter extended or modified by subsequent 


order. 
Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 
Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Office of Marketing Services. 


(A. 1D. 957) 
In re MARKET ACENCIES AT THE KANSAS City Stock Yarps. P&S Doc. No. % 
Decided June 9, 1945. 
Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of June 3, 1944, extended by consent of parties to and 
including December 31, 1945. 


Mr. John J. Curry for Office of Marketing Services. Messrs. R. A. Willis, W. G 
Bernhardt, Lester H. Ryon, and Dick Arnett, Jr., all of Kansas City, Mis- 
souri, for respondents. Mr. John J. Murray, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

SUPPLEMENTAL CONSENT ORDER 
On June 3, 1944, an order (3 A.D. 472) was entered, extending to 
and including June 30, 1945, the provisions of prior orders entered 
in this docket. The respondents have petitioned for a further exten- 
sion of the provisions of the aforesaid order for a period of six 
months. The Office of Marketing Services recommends that the 
petition be granted and states that it is willing to dispense with the 

“reports provided for on pages 11 and 12 of the stipulation entered 

into by the respondents and the Agricultural Marketing Service 

(now the Office of Marketing Services) on November 27, 1941, and 

December 12, 1941, respectively, and that the information provided 

for on pages 9 and 10 of the said stipulation may be submitted on 

the basis of the volume of livestock handled during one week out 
of each month beginning on the first market day of each month in- 
stead of on the basis of the entire volume of livestock handled. 


ORDER 
Inasmuch as the parties are agreed, the provisions of the order 
of June 8, 1944, supra, are continued in effect to and including 
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A. D. 958 MARKET AGENCIES AT THE UNION STOCK 
YARDS, DENVER, COLORADO 453 


December 31, 1945. The provisions of the aforesaid order and of 
prior orders in this docket requiring the respondents to submit re- 
ports are modified so that the reports provided for on pages 11 and 
12 of the stipulation referred to above, under the heading “Quar- 
terly Statement of Volume and Statistics”, need not be furnished, 
and the information provided for on pages 9 and 10 of the said 
stipulation, under the heading “Quarterly Report of Income from 
Rates”, may be submitted on the basis of the volume of livestock 
handled during the week beginning with the first market day of 
each month instead of on the basis of the entire volume of livestock 
handled. 

Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Office of Marketing Services. 


( A. D. 958 ) 


In re MARKET AGENCIES AT THE UNION Stock YARDS, DENVER, CoLorApo (for- 
merly styled as American Commission Company et al.). P&S Doc. No. 435. 
Decided June 9, 1945. 


Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 28, 1944, are continued in effect to and 
including December 31, 1945, unless extended or modified by a subsequent 
order. 

Mr. John J. Murray for Office of Marketing Services. Messrs. Lynn S. Kemper, 
Lou J. Reed, and W. E. Quayle, all of Denver, Colorado, for respondents. 
Mr. John B. Poinderter, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
SUPPLEMENTAL CONSENT ORDER 

On December 28, 1944, the Assistant to the War Food Adminis- 
trator entered an order (3 A.D, 1079) extending and modifying the 
provisions of prior orders in this matter to and including June 
530, 1945. 

On May 30, 1945, the respondents filed a petition requesting that 
all provisions of prior orders, dated February 13, 1943 (2 A.D. 45). 
February 14, 1944 (3 A.D. 97), June 27, 1944 (3 A.D. 493). and 
the order of December 28, 1944, be extended and continued in effect 
to and including December 31, 1945. 

The Office of Marketing Services (formerly Office of Distribution) 
has filed an answer to such petition, stating that it does not oppose 
the requests made in respondents’ petition. 

Tnasmuch as both parties agree that the provisions of the order 
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of December 28, 1944, be extended, all of the provisions of that order 
are continued in effect to and including December 31, 1945, unless 
hereafter extended or modified by a subsequent order. 

Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before November 30, 


1945. 
Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Office of Marketing Services. 


(A. D. 959) 
CLARENCE TAYLOR v. HENRY DoLezaL. P&S Doc. No. 1641. Decided June 9, 
1945. 
Dismissal—Settlement Between Parties 


Where it appears that the parties have settled the claim for reparation, the 
complaint is dismissed. 


Mr. Clarence Taylor, of Villisca, Iowa, pro se. Mr. Henry Dolezal, of Omaha, 
Nebraska, for respondent. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 

In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 1940 ed. 181, et seg.), the complainant filed 
a claim for reparation against the respondent, Henry Dolezal, do- 
ing business as Globe Commission Company. 

The Packers and Stockyards Division, Livestock and Meats 
Branch, has transmitted to the examiner a receipt executed by the 
complainant, stating that his claim against the respondent has been 
satisfied. 

Accordingly, the complaint against the respondent is hereby dis- 
missed. 


(A. D. 960) 


In re MARKET AGENCIES AT St. Louris NaTionat Stock Yarns. P&S Doc. No. 
383. Decided June 13, 1945. 


Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 28, 1944, are continued in effect to and 
including December 31, 1945, unless extended or modified by a subsequent 
order. 


Mr. John 8S. Griffin for Office of Marketing Services. Messrs. H. A. Powell, 
H. D. Wright, and F. B. Young, all of National Stock Yards, Illinois, for 
respondents. Mr. John B. Poinderter, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
J SUPPLEMENTAL CONSENT ORDER 

On December 28, 1944, the Assistant to the War Food Adminis- 
trator entered an order (3 A.D. 1077), suspending until June 30, 
1945, the provisions of prior orders entered in this docket on Feb- 
ruary 28, 1935, November 5, 1936, and December 6, 1937. 

On May 25, 1945, the respondents filed a petition requesting that 
the provisions of said order of December 28, 1944 and prior orders 
mentioned above, be extended and continued in effect to and including 
December 31, 1945. 

The Office of Marketing Services has filed an answer to the petition 
stating that it does not interpose any objection to the requested ex- 
tension. 

Since the parties agree that the provisions of the order of Decem- 
ber 28, 1944 be extended, the provisions of that order are continued 
in effect to and including December 31, 1945, unless hereafter ex- 
tended or modified by a subsequent order. 

Any petition for further extension or modification of the provisions 
of this order shall be submitted on or before November 30, 1945. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Office of Marketing Services. 


(A. D. 961) 
T. J. VANDER BEEK v. H. T. GAnt. P&S Doc. No. 1690. Decided June 13, 1945. 


Dismissal—Failure to Prove Violation of Act 


Since complainant failed to establish any violation of the act, the respondent 
is not under obligation to make reparation, and the complaint is dismissed. 


Mr. Alexander McKie, Jr., of Omaha, Nebraska, for respondent. Mr. George 
R. Springborg, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.). The complainant, T. J. 
Vander Beek, filed a formal complaint on December 11, 1944, with 
the Packers and Stockyards Division, Office of Marketing Services 
(formerly the Office of Distribution), seeking reparation from the 
respondent, H. T. Gant, doing business as Gant Live Stock Commis- 
sion Company, a market agency, operating at the Union Stock 
Yards, Omaha, Nebraska. 
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Complainant alleged that he had ordered from respondent's order 
buyer, G. J. Kyte, two loads of “western” lambs at $10.50 per hundred 
pounds, and 290 lambs to the double-deck load, but that the respond- 
ent bought for him 524 “Texas” lambs, 89 of which were culls or 
“outs.” Complainant further alleged that the fair market value of 
the culls or “outs,” for which he ‘paid $9 per hundred pounds, was 
but $5, and that of the remaining lambs, for which he paid $10.40 
per hundred pounds, was but $9. Because of these differences be- 
tween the price paid for the lambs and their fair market value, the 
death of 31 of the culls or “outs,” the cost of “worming” them, excess 
freight charges occasioned by respondent’s failure to include 290) 
lambs in each load, and the cost of the feed consumed by the culls 
which either died or were about to die, the complainant contended 
that he was damaged in the amount of $1,071.74 and asked reparations 
in that amount. 

Respondent filed an answer alleging, in substance, that these 
yearling sheep were bought pursuant to a telephone conversation 
between complainant and G. J. Kyte, respondent’s order buyer, dur- 
ing which they were fully described and complainant was told they 
were from Goodland, Kansas; that they could have been improved 
“Texas” or “western” yearlings; that the price paid was fair and 
reasonable; that they did not need “worming”; that 290 head could 
not be shipped in each loaf if a “through billing,” effecting savings 
on freight for complianant, were to be retained, and that the loss 
of 31 head was not excessive. 

Complainant then filed a reply,-specifically denying the allegations 
contained in respondent’s answer. 

Pursuant to notice duly given, a hearing was held in the Livestock 
Exchange Building, South Omaha, Nebraska, before George J. 


Springborg, an examiner designated by the War Food Adminis- 
trator. The complainant failed to appear at the hearing, but Mr. 
Alexander McKie, Jr., appeared for the respondent and elected to 
present his evidence by oral testimony before the examiner. 


After the hearing, although complainant received a 15-day exten- 
sion for such purpose, only the respondent filed suggested findings 
of fact, conclusions, and order. 

FINDINGS OF FACT 

1. Complainant is an individual whose address is Oskaloosa, Iowa. 

2. The respondent, Glent Gant, is an individual doing business as 
the Gant Live Stock Commission Company, registered under the 
act as a market agency. At all times material herein, he was engaged 
in the business of buying and selling sheep on a commission basis at 
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the Union Stock Yards, Omaha, Nebraska, posted by the Secretary 
of Agriculture as a stockyard within the meaning of the act (9 
CFR 204.1). 

3. On August 14, 1944, respondent’s salesman, G. J. Kyte, pur- 
chased for the account of complainant from the John Clay Commis- 
sion Company, 524 feeder yearling sheep, paying $10.40 per hundred 
pounds for 435 “tops” and $9 for 89 culls or “outs.” 


4, The purchase was expressly authorized by complainant in a 
telephone conversation with G. J. Kyte, during the course of which 
complainant was advised that the sheep were “Colorado” yearlings 
and that there were some “long-tails” among them which could be 
bought at 9 cents per pound, 

5. The sheep were shipped from Goodland, Kansas, and were 
“Colorado” or “western” yearlings as represented, and not “Texas” 
yearlings, and the culls or “outs” were simply “long-tails” or lighter 
vearlings of an inferior quality, but were not diseased. 

6. The price at which the sheep were bought by respondent for 
the account of complainant represented their fair market value. 

7. A death loss of 6 percent by sheep feeders was not unusual 
during the fall and winter of 1944 and 1945, 

&. The loading of 290 sheep in each double-deck load was not 
possible if a “through billing” from Goodland, Kansas, to Oskaloosa. 
Iowa, were to be had. By securing for complainant such a “through 
billing” on the sheep, respondent saved complainant in freight charges 
the sum of $51.90. 

CONCLUSIONS 

It is concluded that the respondent purchased for the account of 
the complainant 524 “Colorado” or “western” sheep from the John 
Clay Commission Company: that although there were 89 culls or 
“outs” among them. such culls or “outs” were not diseased but were 
simply lighter and of an inferior quality: that the complainant 
knew of the presence of the culls or “outs” among the sheep pur- 
chased and authorized respondent to purchase the same; and that 
the respondent used reasonable care and diligence in the purchase and 
handling of the sheep and paid no more than the fair market price 
for them. The evidence fails to establish. with respect to this trans- 
action, any violation of the Packers and Stockyards Act. 1921, for 
which the complainant is entitled to an award of damages from the 
respondent, and the complaint should therefore be dismissed. 


ORDER 
The complaint in this proceeding is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail 
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or in person, and, except as to service hereof, this order shall be- 


come effective 15 days after its date. 


(A. D. 962) 


Georce Carter v. St. Louis NATIONAL StTockyArpDsS COMPANY and WILSON- 
Su1eLps Live Stock CoMMISSION Company. P&S Doc. No. 1697. Decided 


June 26, 1945. 


Dismissal of Complaint for Reparation—Failure to Render Reasonable 
Stockyard Services—Evidence—Burden of Proof 


-Since complainant failed to carry the burden of proof by competent evidence 
that respondent stockyard company failed to properly deliver complain- 
ant’s livestock, and respondent livestock commission company failed to 
make an accounting on the basis of the true and correct weight of the 
consigned livestock, the complaint for reparation is dismissed. 


*. George Carter, of Carrollton, Illinois, pro se. Mr. Otto V. Moesch, of 
National Stock Yards, Illinois, for St. Louis National Stockyards Com- 
pany. Mr. H. E. Wilson, of National Stock Yards, Illinois, for Wilson 
Shields Live Stock Commission Company. Mr. John E. Donahue, Ex- 
aminer. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


On February 15, 1945, the complainant, George Carter, R.F.D. 5. 
Carrollton, Illinois, filed a complaint against St. Louis National 
Stockyards Company, National Stock Yards, Illinois, and Wilson- 
Shields Live Stock Commission Company, a market agency, respond- 
ents, under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 1940 ed. 181 et seq.), seeking reparation in the sum of 
$372.15. The complainant alleged that he shipped six steers, one bull 
and one cow, having an estimated combined total weight of 7.150 
pounds, to Wilson-Shields Live Stock Commission Company, that 
for the entire shipment of eight head he received an accounting of 
$381.10, computed as follows: for the sale of one bull 920 pounds, 
$85.10, two bulls 940 pounds, $70.50; one heifer 450 pounds, $36.00; 
three yearlings 1,100 pounds, $115.50; one cow 925 pounds, $74.00. 
The complainant filed this claim for reparation in the sum of $372.15, 
alleged to be the difference between the amount he actually received 
and the amount he would have received had the livestock been sold 
on the basis of the weights estimated in the complaint. Each of 
the respondents filed an answer to the complaint and all parties to 
the proceeding requested an oral hearing. 

After due notice, an oral hearing was held in St. Louis, Missouri, 
on April 28, 1945, before John E. Donahue, Office of the Solicitor. 
who was designated as examiner on March 30, 1945. The complainant 
appeared for himself at the hearing, the respondent, St. Louis Na- 
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tional Stockyards Company,.was represented by Otto V. Moesch, 
and respondent Wilson-Shields Live Stock Commission Company 
was represented by H. KE. Wilson. 

The complainant testified substantially as follows: that he bought 
the six steers in November, 1943, and the bull in August, 1942. He 
estimated the weight of the steers at “a little better than 400 pounds” 
at the time he bought them. He also testified that when he kept 
them they had been fed on summer grass and that he “fed them for 
9) days” before he shipped them to the National Stockyards. The 
complainant did not weigh the livestock prior to making shipment 
to National Stockyards. The complainant’s estimate of the weights 
of the steers and the bull, as set out in his complaint, was supported 
by the testimony of three of his neighbors. Fred Costello, driver of 
the truck in which the livestock were transported to the yards, made 
a substantially similar estimate of the weights. The animals were 
transported to the respondent stockyards on January 7, 1945, arriv- 
ing shortly after 3:00 p.m., and were delivered to the respondent 
stockyards at its unloading chute 4 at 3:30 p.m. The trucker had 
listed the stock incorrectly on the bill of lading and he made no 
objection when the cattle checker at the yards wrote on the bill “7 
cattle and 1 bull.” The animals were promptly delivered by the 
checker to the pen of the drive-in agency that handles shipments for 
the respondent market agency. At the time of delivery to the drive-in 
agency receiving pen no other cattle were located either in the un- 
loading chute or in the receiving pen. Sometime during the night 
the cattle were delivered by the drive-in agency to the sale pen of 
the respondent market agency. Each animal was appropriately 
marked by the employee of the drive-in agency and delivered to the 
respondent market agency’s sale pen. The checker receiving the 
animals testified that the “seven head” were “more or less of the 
smaller factory type, my judgment is around 500” and he estimated 
the weight of the bull at 900 pounds. The operator of the drive-in 
agency handling this shipment testified that the bull was small 
stock and that the cattle were small yearlings and “mixed stuff.” 
The cow upon which complainant placed an estimated weight of 
950 pounds actually sold at 925 pounds and the bull sold at 920 
pounds, as compared to the complainant’s estimate on the latter 
animal of 1,100 pounds. The average sale weight of the remain- 
ing six head was 385 pounds. 

Frederich H. Figge, marketing specialist employed by Packers 
and Stockyards Division at the National Stockyards, Illinois, office, 
testified that he checked every waybill having eight cattle arriving 
at the yards up to 3 o’clock on the date the complainant’s cattle were 
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sold, including an examination of all lots of eight, but could find 
no error, A copy of the motor truck bill of lading, a copy of re- 
spondent market agency’s account to complainant and an original 
letter, dated January 31, 1945, from the District Supervisor, Packers 
and Stockyards Division, Livestock and Meats Branch, Office of 
Marketing Services, were introduced in evidence. 

On May 23, 1945, the complainant filed with the Hearing Clerk, 
Office of the Solicitor, a letter dated May 21, 1945, commenting on 
the testimony taken at the hearing and stating that he should be 
awarded reparation. 

FINDINGS OF FACT 

1. The complainant, George Carter, is an individual whose post 
office address is R.F.D. 5, Carrollton, Illinois. 

2. The respondent, Wilson-Shields Live Stock Commission Com- 
pany, is a partnership operating a market agency at St. Louis Na- 
tional Stockyards, National Stock Yards, Illinois. 

3. The respondent, St. Louis National Stockyards Company, is a 
posted stockyard under the act (9 C.F.R. 204.1). 

4. On January 7, 1945, the complainant shipped eight head of cat- 
tle to respondent stockyard, consigned to respondent market agency. 

5. On January 7, 1945, the respondent stockyard received and 
delivered to respondent market agency the eight head of cattle shipped 
by complainant on January 7, 1945. : 

6. On January 8, 1945, respondent market agency sold the eight 
cattle which had been shipped by the complainant for the account 
of the complainant in five lots of three, one, two, one and one head, 
respectively. 

7. The cattle sold on January 8, 1945, by respondent market 


agency for complainant’s account, were the same cattle which com- 


plainant had shipped and consigned on January 7, 1945. 

8. The respondent market agency has fully accounted to com- 
plainant for the net proceeds received from the sale of complainant's 
eight cattle. 

9. The complaint was filed on February 15, 1945, which was 
within 90 days after the alleged cause of action accrued. 


CONCLUSIONS 
The burden of proving that the respondents did not render reason- 
able stockyard services and that he was not paid for the livestock 
consigned by him rests upon the complainant. He has failed to carry 
this burden by competent evidence. 
The respondent, St. Louis National Stockyards Company, in con- 
nection with its handling of the complainant’s livestock on January 
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7 and 8, 1945, furnished reasonable and non-discriminatory service 
to the complainant. 

The respondent, Wilson-Shields Live Stock Commission Company, 
as a market agency in connection with its handling of the complain- 
ant’s livestock on January 7 and &, 1945, furnished reasonable and 
non-discriminatory service to the complainant. 

ORDER 


The complaint against the respondents is hereby dismissed. 


Copies hereof shall be served upon the parties by registered mail 


or in person, and except as to service, this order shall become ef- 
fective 15 days after its date. 


(A. D. 963) 


James L. McMINN v. St. Louts NATIONAL STOCKYARDS COMPANY and WoorTTeN 
CoMMISsSION CoMPANY. P&S Doe. No. 1688. Decided June 27, 1945. 


Dismissal—Settlement Between Parties 
Where it appears that the parties have settled the claim for reparation, the 
complaint is dismissed. 


Mr. James L. McMinn, of Salem, Missouri, pro se. Mr. Otto V. Moesch and 
Mr. M. Wootten, both of National Stock Yards; Illinois, for respondents. 
Mr. John J. Murray, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 
On November 11, 1944, the complainant, James L. McMinn, filed 
a claim for reparation against St. Louis National Stockyards Com- 
pany and Wootten Commission Company, in accordance with the 
provisions of the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 181 et seg.). On June 20, 1945, a letter from James L. 
McMinn to the War Food Administrator in which complainant ex- 
presses a willingness to accept settlement, and a letter by the Dis- 
trict Supervisor, Packers and Stockyards Division, Livestock and 
Meats Branch, Office of Marketing Services, stating that two checks 
in full settlement of the complainant’s claim were forwarded to the 
complainant by the respondents, were filed with the hearing clerk. 
Inasmuch as satisfactory settlement has been made, the complaint 
is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
and upon the Office of Marketing Services. 
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(A. D. 964) 


In re MARKeEr AGENCIES AT THE SIOUX CiTy Srock YARDs, Sioux Criry, lows. 
P&S Doc. No. 308. Decided June 29, 1945. 
Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 27, 1944, extended by consent of the par- 
ties to and including December 31, 1945, and leave is granted to respond- 
ents to file additional petitions for further modification during that period. 


Mr. John J. Murray for Office of Marketing Services. Mr. D. H. Cunningham, 
of Sioux City, Iowa, for respondents. Mr. John J. Curry, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 

: trator. 


SUPPLEMENTAL CONSENT ORDER 

On December 27, 1944, the Assistant to the War Food Adminis- 
trator entered an order (3 A.D. 1070) continuing in effect, to and 
including June 30, 1945, the provisions of the supplemental consent 
order of June 27, 1944 (3 A.D. 492), but modifying provisions of 
that order with respect to the submission of certain reports. On May 
30, 1945, the respondents filed a petition requesting modification of 
their commission tariff No. 14 for the following reasons: (1) de- 
creased receipts, (2) anticipated further decrease in receipts, (3) 
growing trend toward smaller units, both as to consignments and as 
to drafts, (4) relationship between expense and income, because of 
decreased volume, is disproportionate, (5) relationship between ex- 
pense and income, because of anticipated further decrease in receipts, 
will be in even greater disproportion, (6) increased federal taxes, 
and (7) more intensive classification and grading of livestock re- 
quired by present government regulations. Thereafter respondents 
submitted two further petitions in connection with this matter which 
were filed on June 7, 1945, and June 22, 1945. Subsequently re- 
spondents by telegram dated June 23, 1945, and filed on June 25, 
1945, requested withdrawal of the petitions filed June 7 and June 
22, 1945, and requested that the supplemental consent order of 
December 27, 1944, supra, be extended from June 30, 1945, for such 
time as may be necessary for the Department to make a determina- 
tion relative to the amended tariff proposed in the petition filed on 
May 30, 1945, but not later than December 31, 1945. 

The Office of Marketing Services has filed an answer to the fore- 
going petitions, stating that it consents to an extension of provisions 
of the order of December 27, 1944, to and including December 31. 
1945, or for such time as may be necessary to make a final determina- 
tion in connection with respondents’ petition filed on May 30, 1945. 


Inasmuch as the parties are agreed, the provisions of the order of 
December 27, 1944, are continued in effect to and including Decem- 
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ber 31, 1945, and leave is granted to the respondents to file addi- 

tional petitions for further modification during that period. 
Copies hereof shall be served upon the respondents by registered 

mail, or in person, and upon the Office of Marketing Services. 


(A. D. 965) 
PACA Doc. No. 4431.* Decided June 2, 1945. 
Dismissal—Consent of Parties 


In accordance with stipulation filed herein consenting to the dismissal, with 
prejudice, of complainant’s claim against respondent and of respondent's 
counterclaim against complainant, it is hereby ordered that the complaint 
herein, and the counterclaim be dismissed: with prejudice. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Messrs. 
Harvey, Johnston & Baker, of Bakersfield, California, for respondent. Mr. 
J. M. Gault, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 
On May 12, 1945, a stipulation was filed herein consenting to the 
dismissal, with prejudice, of the complainant’s claim against the re- 
spondent and of the respondent’s.counterclaim -against the complain- 
ant. Such stipulation is dated May 4, 1945, and was executed by 
* * * an individual doing business under the firm name and style 
of * * * the original complainant herein; by * * *, an * * * corpora- 
tion, the present complainant and the assignee of the original com- 
plainant; by the respondent, * * *, an individual doing business un- 
der the firm name and style of * * *; and by their respective at- 
torneys. 
In accordance with such stipulation it is hereby ordered that the 
complaint herein, and the counterclaim contained in the respondent's 
answer herein, be dismissed with prejudice. Copies hereof shall be 


served on the respective parties by registered mail or in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.- Ed. 
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(A. D. 966) 


PACA Doc. No. 4437.* Decided June 9, 1945. 


Dismissal—Lawful Rejection of Shipment—Warranties—Lack of 
Suitable Shipping Condition 


Where it is found that Mexican tomatoes sold and delivered in an f.o.b. sale 
to respondent were abnormally decayed for tomatoes warranted to have 
been U. S. No. 1 at shipping point and still in suitable shipping condition 
at diversion point, it is held that the rejection of the tomatoes by respond- 
ent was with reasonable cause, and made within a reasonable time, and 
therefore the proceeding is dismissed. 


F.o.b. Sale—Meaning of Term “Allow Inspection’’ 


‘In an f.o.b. sale, the condition “allow inspection” on the freight bill merely 
shows that the respondent has the right before payment of the draft to 
inspect the produce to determine, whether it complied with the specifica- 
tions of the sale when sold and shipped. 


Mr. A. D. Selick, of Montreal, Quebec, for complainant. Respondent pro se. 
Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 
By formal complaint filed October 25, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 


complainant, asked for an award of reparation against re- 
spondent * * *, It is alleged that respondent rejected without reason- 
able cause a carload of tomatoes purchased on an f.o.b, basis. Re- 
spondent, answering, alleges that it purchased the tomatoes subject 
to an inspection and acceptance at destination and, as they were not 
in accordance with the contract terms, it refused to accept them at 
the price agreed upon. 

A copy of the report of investigation was served upon complainant 
on December 8, 1944. Copies of the complaint and the report of 
investigation were served upon respondent on the same day. 

The parties waived an oral hearing and this proceeding was han- 
(led under the shortened procedure, as provided in the rules of prac- 
tice, section 47.20 (10 F.R. 2209 et seq.). 

On April 13, 1943, complainant sold to the respondent a carload 
of Mexican tomatoes which were on track at * * * in car PFE 90052. 
The tomatoes had been originally shipped on March 26, from loading 
point in * * * to * * *, where complainant purchased them on an 
f. o. b. shipping point basis. The car was then diverted to complain- 
ant at * * *, arriving on April 7, and after the sale to respondent 
was shipped to the latter at * * *. 

Complainant alleges that the tomatoes were verbally sold to re- 
spondent as being U. S. No. 1 at Mexican shipping point, in suit- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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able shipping condition at * * * and on an f. 0. b. shipping point 
basis, and since the shipment was in suitable shipping condition at 
both the origin and the diversion points, the rejection by respondent 
was without reasonable cause. Attention is directed to the invoice 
sent to respondent which contains the notation “f. 0. b.”. It is stated 


that the invoice of a similar transaction with respondent on April 
10 also contains this term; that due to the nature of its business com- 
plainant seldom sells in carlots and then only on an f. 0. b. basis: 
and that the Foreign Exchange Control Board of * * * does not 
permit the export of a shipment on which a U. S. draft has been 


paid unless the contemplated proceeds to be returned to * * * are 
at least the same in amount and, therefore, it would not be safe to 
sell on other than an f. 0. b. basis. The notation “Allow inspection” 
on the diversion order and the freight bill, it is claimed, does not 
show the sale was delivered but is consonant with the term “f. 0. b.” 
as defined in the rules and regulations issued under the act. 

Respondent’s version of the sale is that * offered to sell a car- 
load of Mexican tomatoes that the latter had just inspected; that 
* * * (lescribed the tomatoes as being marked U. S. No. 1, but U.S. 
Fancy in his opinion, and better than a previous car sold to re- 
spondent; that the offer was accepted by respondent on the descrip- 
tion, subject to * * * inspection and acceptance or rejection: and 
that it would not have purchased on any other basis because it had 
not made a profit on the previous carload. It is stated that its wired 
confirmation of sale to complainant omitted the words “Allow in- 
spection” at complainant’s request to avoid trouble with the Canadian 
authorities. 

The evidence shows that on completion of the sale, complainant 
ordered the car diverted to respondent but it was not until April 
15 that the car left * * *. It arrived at * * * April 15, and respond- 
ent was noti“ed of the placement for inspection at 11:56 a.m., April 
19, * * * respondent's treasurer, inspected the shipment April 20 
and alleges that it was a very poor car, and that he tried to call 
complainant the morning of April 20, but it was not until the after- 
noon that complainant was actually contacted and informed of the 
condition. Complainant states that respondent did not reject at this 
time but merely registered a complaint and complainant requested 
respondent to get a Government inspection and advise immediately 
as to the results, and though the inspection was made at 3:30 p.m., 
respondent did not call until the next morning. Complainant al- 
leges that later * * * called respondent and offered an allowance 
but respondent refused to accept under any conditions. Respondent's 
contention appears to be that a definite rejection was held in abey- 
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ance because of an agreement that respondent need accept only if the 
inspection showed the tomatoes to be U.S. No. 1, and that the com- 
plete inspection report was received on the morning of April 21, 
and respondent rightfully rejected when they failed to grade. 

The record contains the Government inspection certificate made at 
** * dated April 20, 1943, which shows extensive decay. Respondent 
relies upon the condition shown. Complainant contends that this 
condition was due in part to the carrier’s delay of two days in di- 
verting and the respondent’s delay in inspecting after arrival, and 
also to the fact that the commodity temperature was too low for 
proper ripening and keeping conditions. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of * * *, doing 
* OK OK 


business as * * *, and its address is 
2. The respondent is a corporation whose address is * * *, At 

the time of the transactions involved in this complaint, respondent 

was licensed under the act. 

° 3. On April 13, 1943, complainant by telephone offered for sale 

to respondent a carload of Mexican tomatoes then on track at * * * 


in car PFE 90052. These tomatoes had been shipped from loading 
point in * * * on March 26, 1943, and after sale to complainant had 
been diverted to the latter at * * * where they arrived on April 7. 

4. Complainant informed the respondent that the tomatoes were 
in suitable shipping condition, and had been graded as U. S. No. 1 
at shipping point in * * *, Respondent accepted the offer to buy 
at the agreed price of $2.50 per lug f. 0. b. shipping point in * * *, 
plus crossing charges of $32.50, or a total of $1,657.50. Respondent 
confirmed the sale by wire April 13, 1943. 

5. The shipment was ordered diverted by complainant to respond- 
ent on April 18. It was not until April 15 that the car left * * *, 
and it arrived at * * * on April 18. The carrier notified respondent 
by letter dated 1:00 p.m., April 18, and by ’phone at 11:56 a.m., 
April 19, that the car had arrived. The car was placed for inspection 
at 12:05 a.m., April 19. On the morning of April 20 respondent in- 
spected the tomatoes and tried to ‘phone complainant but it was 
not until early afternoon that complainant was reached and informed 
that the condition of the tomatoes was very poor. Complainant re- 
quested respondent to obtain an official inspection. 

7. The Government inspector “shortly after lunch on the 20th,” 
went to car PFE 90052 and, finding it had a Customs seal, requested 
* * * respondent’s treasurer, to obtain a Customs official to break 
the seal. At 3:30 * * * met the inspector at the car and broke the 
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seal himself. Respondent was present during the inspection and 
applied a new seal when the inspection was completed sometime there- 


after. 

8. There is nothing in the record to show whether a verbal report 
was made to respondent after the inspection or when the written 
report was mailed to respondent. 

9. The inspection certificate dated April 20, 1943, 3 :30 p.m., states: 

“Approximately 5% mature green, 35% turning, 50% ripe including 
2% soft, remainder firm. 3 to 35% decay in most samples, no decay in 
some, averaging approximately 12% Macrosporium Rot, generally initial 
stage. 4% worm damage and 5% with soft wrinkled areas. In addition, 
in many samples most tomatoes have mold in stem scar.” 


The inspection and certificate were restricted to the product and 
lading in the top layer. 

10. Ater receiving the complete inspection report on the morning 
of April 21, respondent notified complainant at 10:00 a.m., the same 
day, as to the results of the inspection and that it was rejecting. 

11. Due to the rejection, complainant was compelled to resell the 
tomatoes. The gross amount realized was $925.85, which was $114.23 
less than freight and other expenses. 

12. The informal complaint was received on July 23, 1943, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

The.contract of sale in this proceeding was handled entirely by 
telephone and, like many cases of this kind, the contentions of the 
parties as to the terms of the contract are conflicting. The facts 
presented by complainant to show that the tomatoes were sold on 
an f. 0. b. basis are sufficient to overcome respondent’s contention 
that this was a delivered sale. The words “Allow inspection” on the 
freight bill merely show that the respondent was to have the right 
before payment of the draft to inspect the tomatoes to determine 
whether they complied with the specifications of the sale when sold 
and shipped. 

More troublesome are the alleged warranties made by complainant 
at the time of purchase and sale. It does not seem logical that com- 
plainant, in selling tomatoes which were only U. S: No. 1 at * * * 
and had been shipped to * * *, would warrant them to be U. S. 
Fancy. From the * * * market reports contained in the record, it 
appears that a seller’s market existed at this time and there would 
be little need for making such extravagant claims. Complainant’s 
allegations that after inspecting the tomatoes, it told respondent that 
they were then in suitable shipping condition, and had been U. S. 
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No. 1 at shipping point in * * * are accepted as the description of 
the produce given to respondent at the time of sale. 

It is not denied that the tomatoes were U. S. No. 1 at the time 
of shipment from * * *. The real questions are, what does an express 
warranty of suitable shipping condition mean in this situation, and 
were the tomatoes in such condition when sold to respondent? The 
term “suitable shipping condition” in connection with reconsigned, 
rolling, or tramp cars, means that the commodity at time of sale, is 
in a condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the destination specified (7 CFR, Cum. 
Supp. 46.24 (k)). When it is considered that complainant also rep- 
resented the tomatoes to have been U. S. No. 1 at origin: the logical 
conclusion would be, and respondent reasonable in believing, that the 
tomatoes at the time of sale were still in such condition as to permit 
them to arrive in * * * without abnormal decay for U. S. No. 1 
Mexican tomatoes. The amount of decay shown by the inspection at 
* * * was in excess of that which should ordinarily develop and be 
allowed under such a warranty. Complainant stated that there were 
almost two days delay by the carrier in diverting from * * *, but 
no consideration has been given this point since the regulation re- 
specting tramp cars provides, “If the carrier fails to accomplish 
diversion when properly notified, and such notification has been duly 
acknowledged by the carrier, the contract of sale shall be deemed to 
have been null and void, unless otherwise specifically provided.” (7 
CFR, Cum. Supp. 46.24 (r)). 

There is another point which is important. but concerning which 
there is little in the record. That is, was the respondent informed 
by complainant that these tomatoes had been shipped from * * * 
on March 26 and had been on track one week prior to the sale? 
The record contains a letter from respondent inferring that a part. 
at least. of this information had not been called to its attention. 

Though the rejection was with reasonable cause since the tomatoes 
were not in suitable shipping condition, another point must be con- 
sidered before the complaint can be dismissed. The regulations 
issued pursuant to the act. section 46.2 (r), in effect provide that 
a rejection for cause must be made within 24 hours after receipt. of 
notice of arrival of the produce, or an application for a Federal 
inspection be applied for within that period. And paragraph (s) 
states that action to notify the seller of the results of the inspection 
must be made within an hour after receipt of either an oral or writ- 
ten report of such results. The failure to comply with any of these 
provisions amounts to an acceptance of the produce by the dealer. 
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Here the evidence shows complainant could not be reached on the 
morning of April 20 and respondent was not to blame for this. When 
respondent finally contacted complainant in the early afternoon of 
the same day, complainant requested a Federal inspection which was 
in effect a waiver at that time of the required notice of rejection. 
The record does not show when respondent filed an application for 
the inspection but apparently it was not long after 12 o'clock since 
the inspectors went to the car “shortly after hinch.” The inspec- 
tors stated that * * * was present during the inspection but they 
did not know if a verbal report was made to him. Respondent stated 
it received the complete inspection on the morning of the 21st and 
immediately notified complainant and rejected. Reviewing this evi- 
dence, it cannot be concluded that the respondent failed to reject 
the tomatoes within a reasonable time. 
The complaint herein should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 967) 
PACA Doc. No. 4465.* Decided June 9, 1945. 
Dismissal of Proceeding—Consent of Parties—Withdrawal of 
Application for License 


After the examiner’s report proposed refusal of a license, by agreement of the 
parties the application for license is withdrawn and the proceeding is 
dismissed. 


Mr. Thomas F. Green, attorney for complainant. Mr. Sydney M. Dornbusch, 
attorney for respondent. Mr. James A. O'Donnell, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a ef seq.). instituted by 
a moving paper filed on March 21. 1945, by the War Food Adminis- 
tration, the complainant. It was alleged that the respondent, * * *, 
a corporation of * * *, had applied for a license under the act but 
should not be licensed because its vice-president and treasurer had 
been responsible for flagrant and repeated violations of the act within 
two vears. Respondent answered and a hearing was held on March 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—-Ed. 
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29, 1945, in * * *. After the hearing, both parties filed suggestions 
and briefs. In his report, dated April 24, 1945, the examiner recom- 
mended that the application for license be denied. Respondent ex- 
cepted, but by a letter filed on June 1, 1945, requested withdrawal 
of its application. On the same day complainant filed a statement 
that it “does not oppose” the request. Thereafter the record was 
submitted to this office, where this decision has been prepared. In 
view of the nature of this order, the record has not been considered 
in detail. 

So far as respondent’s authority to engage as a licensee is concerned, 
it is immaterial whether we deny its application for cause or allow 
it to withdraw the application and dismiss. As the parties seem to 
prefer the latter, the application may be withdrawn, and the com- 
plaint and this proceeding are dismissed, effective ten days after this 
date. Respondent is notified that it is subject to the penalties pro- 
vided by the act if it engages in business as a licensee without a 
valid and effective license under the act. Mere application for license 
does not authorize operation. Jn re Silverfarb, 3 A.D. 597 (1944) ; 
In re Mirotznik, 3 A.D. 1061 (1944). 

Copies hereof shall be served on the parties or their counsel of 
record. 


(A. D. 968) 
CuARLES I. Keyr Company v. THoMaAs B. HAwkiINns. PACA Doc. No. 4480. De- 
cided June 9, 1945. 
Failure to Pay Purchase Price—Acceptance Without Objection 


Since respondent accepted the three shipments of apples sold to him by com- 
plainant, and made no objections as to condition, grade, quality, or quan- 
tity, his failure to pay the agreed purchase prices entitles complainant to 
an award of reparation. 


Mr. Felix E. Edmunds, of Waynesboro, Virginia, for complainant. Mr. F. W. 
Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
In a complaint filed February 16, 1945, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), 
complainant, Charles I. Keyt Company, alleges the sale to respondent, 
Thomas B. Hawkins, of one truckload and two carloads of apples. 
and the failure to pay any part of the purchase prices. An award of 


reparation is requested in the amount of $4,261.20. 
A copy of the report of investigation was served upon complainant 
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by registered mail on March 19, 1945, and copies of the complaint 
and the report of investigation were personally served upon respond- 
ent on March 21, 1945. Since the respondent has failed to file an 
answer, oral hearing was waived and the facts alleged in the com- 
plaint are deemed to be admitted in accordance with section 47.8 (c) 
of the rules of practice (10 I’.R. 2209 e¢ seg.). 

FINDINGS OF FACT 

1. Complainant, Charles I. Keyt Company, is a partnership com- 
posed of Charles I. Keyt and Ralph EK. Turpin, whose address is 
Waynesboro, Virginia. 

2. Respondent, ‘Thomas B. Hawkins, is an individual whose last 
known address is 2422 Ridgewood Avenue, ‘Tampa. Florida. Re- 
spondent was not licensed under the act at the time of the trans- 
actions involved in this complaint but was subject to license. 

3. On September 26, 1944, complainant sold to respondent for con- 
templated shipment in interstate commerce to respondent at Miami, 
Florida, 400 baskets of apples consisting of 176 baskets of Utility 
Yorks, size 2% inches up, and 224 baskets of Utility Delicious, size 
2% inches up, at a total price of $907.20, f. o. b. packing house, 
Staunton, Virginia. Respondent had these apples loaded in his 
truck and they were taken away. Several days later respondent 
called complainant from Miami and stated that the truck had broken 
down but would arrive soon and he would remit payment. 

4. On September 28, 1944, complainant sold to respondent two 
carloads of U. S. No. 1 York apples, at $2.60 per basket, f. 0. b. 
Staunton, Virginia. The first carload containing 660 baskets was 
shipped from Staunton on September 28 in car FGEX 36303. The 
second carload of 630 baskets was shipped from the same point on 
September 30 in car FGEX 31207. Both cars were consigned to 
respondent at Miami, Florida. 

5. Respondent received both carloads of apples at Miami and 
sold those contained in car FGEX 36303 outright, and authorized 
sale of the other car on a consignment basis for his account. 

6. No complaint of any kind as to the condition, grade, quality, 
or quantity of the apples was ever made by the respondent. 

7. The total of the agreed purchase prices due complainant from 
respondent for the one truckload and two carloads of apples is 
$4,261.20. No part of this amount has been paid. 

8. The complaint was received February 16, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
Respondent failed to make full payment promptly of the pur- 
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chase prices of the three shipments of apples. This conduct was in 
violation of section 2 of the act. Aveiner-Green Company v. James 
Di Giacomo, 3 AD. 519. Reparation should be awarded to com- 
plainant with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,261.20, with interest thereon 
at 5 percent per annum from October 1, 1944 until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 


days after its date. 


(A. D. 969) 
PACA Doe. No. 4379.* Decided June 13, 1945. 


Dismissal—Failure to Prove Violation of Act—Authority of Selling 
Agent to Make Allowances in Emergency 


Where complainant shipped a carload of potatoes to respondent for sale for 
complainant’s account at a certain price per hundredweight, f.o.b. Chi- 
cago, and respondent was not able to sell the potatoes promptly at the 
price as a result of which complainant directed respondent to sell them 
outside of Chicago, and subsequently respondent permitted the buyer to 
deduct from the contract price the cost of reconditioning the potatoes and 
the loss of a part of the load, it, is held that though ordinarily neither a 
broker nor a commission merchant has authority to make an allowance 
to the buyer without the seller’s consent, he may do so in an emergency 
in order to induce the buyer to accept, and since respondent was con- 
fronted with such an emergency, as the potatoes had been on track at 
Chicago for about 10 days, respondent’s action was reasonably necessary 
in completing the transaction, and therefore, it is concluded, that the evi- 
dence fails to establish a violation of the act and the complaint should 
be dismissed. 


Complainant, pro se. Alerander Golbus, of Chicago, Illinois, for respondent. 
Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
On August 23, 1943, the complainant, * * *, an individual doing 
business as * * *, filed a formal complaint under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
alleging that the respondent, * * *, an individual who at that time 
operated in the name of * * *, failed to perform his duty as com- 
plainant’s agent in selling and remitting the proceeds of a carload 
of potatoes. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Respondent answering denies and admits certain allegations of the 
complaint and alleges that he was directed by complainant to sell the 
potatoes at a stated price at * * *; that respondent notified com- 
plainant that he was not able to sell the potatoes at the price specified 
and was advised by complainant to place the carload outside of * * * 
which was done, and that a complete and accurate report of such sale 
was made to complainant. ; 

Since the amount claimed as damages in the complaint does not 
exceed $500, evidence has been submitted in accordance with the 
shortened procedure in lieu of an oral hearing. 

The report of investigation was served on complainant June 20 
and on respondent June 16, 1944, in accordance with the rules of 
practice then in force (7 CFR, Cum. Supp., 47.24). 

Complainant states that the sale by respondent is claimed to have 
been made on November 28, 1941, on the basis of $1.60 per hundred- 
weight delivered in * * *, but the car was allowed to stand on track 
at * * * until December 1, 1941; that respondent was instructed on 
November 17 and on November 24 that the potatoes had been washed 
and sale should be made at * * * or nearby cities; that respondent 
was “grossly negligent” in failing to inform “shipper and receiver” 
of the condition of the potatoes. Complainant also states that re- 
spondent failed to correctly report the sale,.and that respondent’s 
actions were misleading, both in invoicing and advising the shipper 
and receiver as to the grade of the potatoes; that respondent’s failure 
to notify the shipper of the true destination, and of the buyer’s re- 
jection at destination, and in making a price adjustment with the 
buyer without the knowledge and consent of the shipper violated 
respondent’s duty to complainant; and that respondent’s failure to 
promptly and correctly account to complainant was in violation of 
the act. 

Respondent, in an answering statement, contends that he was re- 
quested not to sell or dispose of the potatoes for less than $1.60 per 
ewt., f. o. b. * * *; that the inspection made by the respondent sub- 
sequent to November 16, 1941, indicated that the potatoes were all 
commercial grade, washed Triumphs, and were in accordance with 
requirements of Size A potatoes; that complainant directed the re- 
spondent to try to place the car outside as is shown in a telegram 
attached to the report of investigation as Exhibit 17 D; that in ac- 
cordance with this request, the respondent notified and advised the 
complainant that the car had been sold “outside, basis $1.60 * * *”; 
that the car was diverted to * * *; that subsequent thereto, and in 
order to secure acceptance, respondent agreed that the potatoes would 
be rerun and the Quartermaster Market Center protected for any 
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loss sustained because of decay; that $104.55 shrinkage, covering 51 
bags of potatoes lost in resacking, plus labor charges of $43, was 
deducted by the Quartermaster Market Center; that the net proceeds 
of $242.60 were forwarded to the complainant; that respondent noti- 
fied the complainant of the sale on November 28, 1941; that it was 
not until December 6, 1941, that the respondent knew the potatoes 
were being rejected by the Quartermaster at the invoice price; and 
that it was not until December 8, 1941, that the respondent secured 
a statement from the Government as to the loss sustained. 


FINDINGS OF FACT 

1. The complainant * * * is an individual whose address is * * *, 

2. Respondent, * * *, is an individual who at the time the trans- 
action hereinafter described took place was licensed and operated in 
the name of * * * at * * *, 

3. On November 12, 1941, the complainant shipped from * * *, 
to the respondent on consignment car WFE 19555, which contained 
360 sacks of Triumph potatoes. 

4. On November 16, 1941, the car of potatoes arrived at * * * 
and the respondent was directed to hold the potatoes until they 
could be sold for $1.60 per ewt., f. 0. b. * * *. 

5. The car of potatoes was inspected by the respondent at * * * 
and was found to contain commercial grade washed Triumphs, Size 
A potatoes. 


6. On November 25, 1941, the complainant directed the respondent 
to try to place the car outside of * * * and in accordance with this 
request, the respondent sold the car to the Quartermaster Market 
Center, * * * on November 28, 1941, at $2.05 per sack delivered * * *. 

7. On November 28, 1941, the respondent notified the complainant 
that the car had been sold “outside” on the basis of $1.60 per ewt., 


ron bee ee: 


8. On November 29, 1941, the potatoes were diverted to the Quar- 
termaster Market Center, * * * where they arrived on December 
4, 1941, in a badly decayed and deteriorated condition. 

9. The respondent agreed on behalf of the complainant, and 
without the consent of the complainant, to permit the potatoes to be 
rerun and resorted, and that any loss sustained by the Quarter- 
master Market Ceriter would be protected. 

10. On December 6, 1941, the potatoes were rerun by the Quar- 
termaster Market Center, and a loss of 51 bags was sustained for 
which the respondent reimbursed the Quartermaster Market Center 
for labor in the amount of $43. 


11. On January 6, 1942, the respondent accounted to the com- 
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plainant for the proceeds realized from the Quartermaster Market 
Center which was the gross amount of $738, less 51 bags lost, 
totalling $104.55, leaving the sum of $633.45. From this amount, 
the respondent deducted the freight: of $316.35, car service $16.50, 
labor in Yesorting at Quartermaster Market Center $43, and brok- 
erage $15, leaving net proceeds of $242.60, which amount was for- 
warded to the complainant. 

12. An informal complaint was filed on July 27, 1942, which 
was within nine months after November 1941, when the alleged cause 
of action accrued. : 

CONCLUSIONS 

The question presented is whether respondent failed to perform 
its duty as complainant’s agent. Respondent had wired complainant 
on November 24 that it was unable to get an offer of $1.60 per sack 
for the potatoes on the Chicago market. Respondent was instructed 
in complainant’s wire of November 25, 1941, to try to place the 
potatoes outside of * * *. Ordinarily, neither a broker nor a com- 
mission merchant (factor) has authority to make an allowance to 
the buyer without the seller’s consent. //awthorne v. Wetstone et al., 
2 A.D. 595, 599; Grovier-Starr-Parvin Co. v. N. Nigro & Co., 240 
S.W. 578 (Tex. Civ. App.); Greenleaf v. Moody, 13 Allen (Mass.) 


363, 367; 2 Mechem on Agency § 2515. It has been held, however, 
that where a commission merchant is faced with the necessity of 


disposing promptly of a perishable agricultural commodity, an 
emergency exists which justifies the use of his own judgment in ad- 
justing the price with the buyer in order to induce acceptance of 
the shipment. Shibuya Fruit Co. v. George A. Hanes Co., PACA 
Docket No. 393, S. 169. Here the respondent was faced with such 
an emergency since the potatoes had been on track at * * * for 
about 10 days before they were diverted to * * *. Part of the potatoes 
were decayed and were not suitable for the purpose for which they 
were intended. The action of the respondent in permitting the buyer 
to deduct from the contract price the cost of reconditioning the pota- 
toes the amount represented by the loss of a part of the load appears 
to have been reasonably necessary in completing the transaction. 

It is concluded that the evidence fails to establish a violation of 
the act and that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail 
or in person. 
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(A. D. 970) 


Tue LeRoy Dyat Company, INc. v. CHARLES R. ALLEN. PACA Doc. No. 4393, 
Decided June 13, 1945. 


Reparation—Unlawful Rejection of Shipment—Subrogation—Compliance 
With Time of Shipment Provisions in Contract Essential to Passing of 
Title—Lawful Rejection of Unauthorized Shipment—Sale Provisions 
that Federal Inspection Certificates be Furnished 
“Car as Shipped,” Construed 


Where complainant, acting as broker for respondent, negotiated an oral con- 
tract, confirmed by the broker’s memorandum, for the sale by A company 
to respondent of 10 carloads of a certain type and grade of potatoes and 
10 carloads of another type of potatoes, f.o.b. Maine shipping point, f.o.b. 
acceptance final with Federal inspection certificates to be furnished on 
each car as shipped, and complainant guaranteed that respondent would 
accept and pay the drafts, it is held: (1) since the time of shipment was 
the essence of the contract, title thereto did not pass to respondent as to 
the shipments made prior to the time stipulated in the contract, and 
therefore, respondent’s refusal to accept these shipments was not unlaw- 
ful; (2) respondent’s rejection of a replacement carload for one that had 
been lost in shipment was justified because replacement had not been 
authorized by respondent; (3) the inspection certificates based upon in- 
spections made prior to day of shipment did not violate the specification 
that respondent would be furnished certificates of inspection ‘“‘on each car 
as shipped”; (4) the inspections of 4 carloads made prior to shipment 
were made within a reasonable time and respondent's rejection thereof 
was without reasonable cause; (5) complainant was subrogated to the 
rights of the seller, and also had a cause of action of its own under section 
2(4) of the act based on respondent’s failure to perform a duty arising 
out of the sale that was negotiated by complainant; and (6) reparation 
should be awarded complainant for the loss sustained by it on the cars 
which were shipped at the time specified in the contract. 


Practice and Pleading—Abandonment of Defenses Pleaded 


Where respondent alleged in its answer that complainant’s obligation to A com- 
pany, aS guarantor, was the payment of a final judgment and denied the 
right of complainant to maintain the present action, and such defenses 
have not been referred to in respondent’s brief except that respondent 
admitted complainant’s guaranty of payment, such alleged defenses are, 
therefore, deemed to have been abandoned. 


Messrs. Hill, Rivkins & Middleton and George B. Warburton, of New York, 
New York, for complainant. Mr. Huger Sinkler of Charleston, South Caro- 
lina, for respondent. Mrs. Emily A. Kindel, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), instituted by com- 
plaint filed May 18, 1944, by The LeRoy Dyal Company, Ine.. com- 


plainant, to recover damages from the respondent, Charles R. Allen. 
Complainant alleges that, acting as broker, it negotiated an oral 
contract, confirmed by broker’s memorandum, for the sale by A. B. 
Cohen Company of Fort Fairfield, Maine, to the respondent of 10 
carloads of Selected Maine Cobbler seed potatoes graded size A, and 
10 carloads of Selected Maine Bliss seed potatoes graded 1% inch 
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minimum, packed in 150 pound bags, at $2.45 per ewt. f. o. b. Maine 
shipping point, f. o. b. acceptance final with Federal inspection cer- 
tificate to be furnished on each car as shipped. Complainant further 
alleges that respondent refused to accept and pay for eleven of the 
carloads shipped by A. B. Cohen Company pursuant to the contract, 
and that complainant, in accordance with a guaranty made by it to 
the Cohen Company that its drafts drawn against respondent would 
be paid, took over and sold the eleven carloads at prices which re- 
sulted in the complainant’s suffering a loss, through the perform- 
ance of its contract of guaranty, of $6,730.50, 

Respondent, in his answer, alleges that he was justified in his re- 
fusal to accept and pay for 11 of the carloads shipped by A. B. 
Cohen Company because of the failure of the shipper to comply 
with the shipping provisions of the contract in that Federal in- 
spection certificates furnished were dated from two to five days in 
advance of the dates of shipment. Respondent also denies that com- 
plainant is entitled to maintain the action. 

A copy of the report of investigation was served on each of the 
parties by registered mail on July 24, 1944. 

An oral hearing was held in Charleston, South Carolina, on Octo- 
ber 31, 1944. Suggested findings of fact and conclusions, together 
with supporting briefs, have been filed. 

The contract was oral but complainant, as broker, by letter to the 
contracting parties dated February 19, 1944, confirmed in detail the 
terms and conditions of the oral agreement. Since the parties agree 
that such confirming letter correctly states the oral agreement, it 
will be hereafter referred to as the contract. It was agreed that 
two cars were to be shipped immediately to respondent, and that if 
shipping instructions were not given by respondent to the Cohen 
Company on the remaining cars during the week of February 21-26, 
they would be shipped to respondent at Charleston, South Carolina, 
on February 28 and 29. The Cohen Company was to draft on re- 
spondent at Charleston, South Carolina, for each car as shipped, 
attaching commercial invoice and Federal short form inspection cer- 
tificate to each draft, the drafts to be paid immediately upon presen- 
tation. The payment of these drafts was guaranteed to Cohen by 
complainant, and complainant also received a guaranty of payment 
of the drafts from respondent. The first two cars were shipped and 


paid for without dispute. The controversy concerns the remaining 


» 


eighteen cars. From the record it appears that, on February 23, 
1944, A. B. Cohen Company requested shipping instructions on the 
remaining carloads and that this request was transmitted to respond- 
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ent who replied that he had advised Cohen through Dyal of com- 
plainant corporation, that 9 of the remaining cars should be shipped 
on February 28, and 9 on February 29, unless respondent should 
order them sooner. Such instructions were wired to Cohen Feb- 
ruary 18. Respondent wrote Cohen on February 25, 1944, request- 
ing that the cars be shipped on the 29th to Charles R. Allen, Nor- 
folk, Virginia, for diversion and that the bills of lading show that 
Charles R. Allen, Charleston, South Carolina, be advised. Six cars 
were shipped February 26-27, 1944. The six carloads were rejected 
. by respondent on the ground of premature shipment. A second 
ground of rejection for three of the six cars was that the dates of 
the inspection certificates antedated the bills of lading. Four car- 
loads that were shipped February 28, 1944, were rejected on the 
ground that the dates of the inspection certificates did not coincide 
with the dates of the bills of lading. The 11th carload that was 
rejected was a replacement for a car which had been wrecked in 
transit. Payment of the draft for the wrecked car had been re- 
fused because inspection was made prior to the date of the bill of 
lading. Respondent maintained that Cohen had agreed not to ship 
a replacement car, and that the replacement car was not delivered 
in the manner provided for in the contract. 

It appears that respondent refused to accept the cars that were 
loaded prior to February 28 but agreed to a week’s extension of time 
to load, if necessary. On March 3 respondent wired a representative 
of the War Food Administration that breach of contract by A. B. 
Cohen Company would be waived only on three conditions: (1) 
That he would be permitted to inspect cars on arrival; (2) that the 
potatoes proved to be up to grade; and (3) that he could pay for 
each car after arrival and inspection with no liability for demurrage 
charges accruing at loading point. Cohen had agreed to assume 
demurrage at shipping point on cars loaded or held on track a few 
days prior to loading but refused to make any further concessions. 
Subsequently respondent offered to accept the cars if the dates of the 
official inspections and bills of lading coincided or if Cohen would 
pay for inspection at Baltimore or Potomac yards within free diver- 
sion time, and if the potatoes met contract specifications. This offer 
was also refused by Cohen and was withdrawn by respondent fol- 
lowing the departure from Baltimore of respondent’s representative 
sent there to inspect shipments. 


Complainant, upon demand from Cohen for payment of the drafts 
which it had guaranteed, took over the 11 rejected carloads and sold 
them. Eight of the 11 carloads were reinspected in Baltimore at the 
instance of complainant and proved to be in grade. The other three 
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carloads were diverted by complainant without reinspection. Com- 
plainant asked for damages in the amount of $6,730.50, which rep- 
resents the difference between the amount of the drafts on the 11 
cars of potatoes and that the net proceeds of these cars, plus the cost 
of eight Federal inspections. The amount of the loss suffered by 
complainant is not disputed. 


FINDINGS OF FACT 

1. Complainant is a New York corporation whose address is 99 
Hudson Street, New York 13, New York. 

2. Respondent is an individual whose address is 16 Vendue Range, 
Charleston, South Carolina, and who was licensed under the act at 
the time of the transaction here involved. 

3. On February 19, 1944, respondent entered into an oral con- 
tract whereby he agreed to purchase from A. B. Cohen Company, 
of Fort Fairfield, Maine, 10 carloads of Selected Maine Cobbler seed 
potatoes graded size A, and 10 carloads of Selected Maine Bliss seed 
potatoes graded 1% inch minimum, at $2.45 per ewt, f. o. b. Maine 
shipping point, f. 0. b. acceptance final with Federal inspection 
certificates to be furnished on each carload as shipped. Complainant, 
then acting as broker, executed and issued to the contracting parties 


a broker's memorandum reciting in full detail the terms and condi- 
tions of the oral contract. 


+. The contract provided that the Cohen Company would draw 
a draft for payment by respondent at Charleston of the price of 
each carload as shipped, attaching a commercial invoice and Federal 
short form inspection certificate to each draft, the drafts to be paid 
promptly upon presentation. Payment of the drafts by respondent 
was guaranteed to A. B. Cohen Company by complainant, and com- 
plainant received the same guarantee of payment from respondent. 

5. Under the contract one carload each of Cobbler and Bliss pota- 
toes were to be shipped to respondent immediately after the date of 
the contract, which also provided that if shipping instructions were 
not given the Cohen Company by respondent during the week of 
February 21 to February 26, 1944, all remaining carloads were to 
be shipped to respondent at Charleston, South Carolina, on February 
28 and 29, 1944. Respondent later agreed to accept cars shipped 
after February 29 but refused to accept cars shipped prior to Feb- 
ruary 28, 

6. A. B. Cohen Company shipped to respondent 21 cars of pota- 
toes from shipping point in the State of Maine, including a replace- 
ment carload for one of the cars which was wrecked in transit. The 
cars were loaded with the kind, quality and grade of potatoes called 
for in the contract. 
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Nine carloads (NW X 2067, SFRD 18416, NRC 17129, SFRD 
MDT 91083, CP 289034, PFE 97248, MDT 19725, SFRD 
27) were accepted and paid for by respondent. 

8. Six carloads (MDT 18494, IC 52115, MDT 87420, NADX 6344, 
PFE 25317, SFRD 4370) were shipped by the Cohen Company on 
February 26 and 27, 1944, which was prior to the dates specified 
in the contract. Respondent refused to accept delivery of and to pay 
for these carloads, claiming premature shipment, and further claim- 
ing that the inspection certificate on car NADX 6344 was dated 
three days prior to the date of the bill of lading for that carload 
was issued, and that the inspection certificates on cars IC 52115, 
and MDT 87420 were dated two days prior to the dates that bills of 
lading were issued. 

9 Car SFRD 35247 was shipped on March 8, 1944, to replace 
car URTX 91172 which was shipped within time but was wrecked 
in transit. Shipment of the replacement car was not contemplated 
by the contract and was not agreed to by respondent. Respondent 
refused to accept delivery of and to pay for that carload. 

10. Cars NWX 2045, CN 207324, NWX 7240, ART 19480, were 
shipped by A. B. Cohen Company to respondent within the time 
limit prescribed by the contract as modified. Respondent refused 
to accept delivery.of those carloads, claiming that the dates of the 
inspection certi‘icates were from one to three days prior to the dates 
of the bills of lading for such cars. 

11. Respondent refused to remit to A. B. Cohen Company the 
amount of the drafts drawn on him for the four cars, NWX 2045. 
CN 207324, NWX 7240, ART 19480, in the total amount of $4,442. 
The total proceeds on resale of the four carloads was $2,217.28. The 
net loss was $2.224.72. 

12. Upon demand, complainant as guarantor, paid to A. B. Cohen 
Company the amount of the drafts for the 11 cars of potatoes that 
were rejected by respondent and, to minimize the loss, took over and 
sold the rejected carloads on the best terms possible. Complainant 
was authorized by A. B. Cohen Company to proceed with repara- 
tion proceedings under the act. 

13. Complainant filed a complaint herein on May 18, 1944, which 
was within nine months after February 1944, when the cause of 
action accrued. 

CONCLUSIONS 


The parties to this proceeding are not in serious dispute as to the 
facts. The vital questions presented consist of contract interpre- 
tation and the resulting rights and obligations of the parties there- 


under. 
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Respondent alleged in his answer that complainant’s obligation to 
A. B. Cohen Company, as guarantor, was the payment of a final 
judgment and denied the right of complainant to maintain the present 
action. Such contentions have not been referred to in respondent's 
brief except that he admits complainant’s guaranty of payment to 
the Cohen Company as alleged in the complaint. Such alleged de- 
fenses are, therefore, deemed to have been abandoned. 

Complainant contends that since the potatoes were purchased on 
an “f. o. b. acceptance final” basis, respondent had no right of re- 
jection. In support of its position, complainant cites Randolph Mar- 
keting Company, Inc. v. Rosenthal & Stockfish, Inc., PACA Docket 
No. 1501, S. 945; Lotterhos-Iuber Co., Inc. v. Satuloff Produce Co., 
Inuc., PACA Docket No. 3491, S. 2476, and other decisions under 
the act. On the other hand, respondent argues that this was a Maine 
contract and called for delivery of the potatoes to the carrier at a 
shipping point in Maine; that two conditions of the contract were 
broken by the Cohen Company: (1) shipment of 6 carloads prior to 
February 28, and (2) failure to furnish Federal inspection certi‘icates 
based on inspections made the same day that bills of lading were 
issued; that such requirements were conditions precedent to. effec- 
tive delivery and respondent’s refusal to accept the shipments and 
his refusal to proceed with the contract was in accordance with sec- 
tion 11 of the Uniform Sales Act, and Revised Statutes of Maine, 
1930, Chap. 165, Sec. 11. 

When the terms of a contract for the sale of goods fixes the time 
of delivery, delivery at such time is a condition precedent to the 
passing of title. Avons v. Cummings, 107 Me. 19, 78 Atl. 98 (1910). 

In Pacific Fruit & Produce Co., Ine. v. Samuel Taub, PACA 
Docket No. 3189, S. 2548, it was concluded that the seller complied 
with the contract as to time of shipment of two carloads of pears 
that were purchased on the basis of the price f. 0. b. acceptance final 
on wired Government inspection and that the buyer’s rejection was 
without reasonable cause, but it was stated that “if the shipper had 
breached the contract as to the date of shipment the specification 
‘f. o. b. acceptance final on wired government inspection’ would not 
have protected him against rejection by the buyer.” 

It is concluded that time of shipment was made the essence of the 
contract; that title to the potatoes that were shipped prior to Feb- 
ruary 28 did not pass to respondent when the cars were delivered 
to the carrier; and as to such shipments, respondent’s refusal to pay 
the drafts and accept delivery was not in violation of the act. 

The car which was wrecked in transit was shipped on February 
28 but the potatoes had been inspected on February 26. Respondent 
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refused to pay the draft. A replacement carload was inspected on 
March 6 and 7 and was shipped to respondent on March 8. Pay- 
ment of the shipper’s draft for the replacement car was refused. 
Since the wrecked car was shipped on the date specified in the con- 
tract, title to the potatoes passed to Allen at the time of their delivery 
to the carrier and complainant’s shipment of a replacement car was 
not authorized under the contract. The amount of the draft for 
the wrecked car was not included in complainant’s claim. 

One of the requirements of the contract was that Federal inspec- 
tion certificates “be furnished on each car as shipped.” Although 
respondent maintained that this language required Federal inspec- 
tion to be made the same day that the bill of lading for that car was 
issued by the carrier, it is not shown that the parties intended such 
a meaning. The contract is susceptible of an interpretation that the 
federal inspection certificates would be forwarded to respondent as 
the cars were shipped, and that inspection of the potatoes in each 
case would be made within a reasonable time from the date of ship- 
ment of the inspected car. 

With the exception of car SFRD 35247 which the Cohen Company 
shipped on March 8 to replace car URTX 91172 which was inspected 


on February 26 and shipped on February 28, and respondent refused, 
10 carloads that respondent rejected are listed in the following table: 


Cars rejected because Cars rejected because Cars rejected for both 
shipped prior to inspection preceded of the reasons stated 
February 28 date of shipment in columns 1 and 2 

MDT 18494 CN 207324 IC 52115 

SFRD 4370 ART 19480 MDT 87420 

NWX 7240 NADX 6344 

NWX 2045 PFE 25317 
Federal inspection of the four carloads described in column 2 
was made from one to three days prior to the issuance of bills of 
lading and shipment of the potatoes in those cars. Whether the 
inspections were made an unreasonable time in advance of shipment 
depends upon several factors, such as season, outside and inside 
temperatures, nature of the produce, whether loaded from storage 
or otherwise, and any other information from which it can be deter- 
mined whether any material change in the condition of the com- 
modity would be likely to have taken place between the time of in- 
spection and the time of shipment. Since the four carloads of pota- 
toes in question were loaded from storage in Maine in the month of 
February, it was necessary to protect them from low rather than 
from high temperatures. Federal inspection of the potatoes in car 
CN 207324 shows that at the time of inspection 3 percent of the 
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potatoes had internal grade. defects consisting chiefly of Hollow 
Heart and Net Necrosis. There was no Soft Rot. Sin-e the pro- 
tection needed was to provide against freezing temperatures, it does 
not seem reasonable that the defects noted would have increased at 
a greater rate due to confinement within the car for three days after 
inspection and before shipment than if the potatoes had remained in 
storage during that period. The condition of the potatoes in the 
other three cars was substantially the same as in car CN 207324. 
In view of these facts, it is concluded that the inspection of the pota- 
toes in the four cars described in column 2 was not made an un- 
reasonable time prior to February 28, the date of shipment of the 
cars; that the contract providing that Federal inspection certificates 
were to be furnished on each car “as shipped” was complied with; 
that respondent’s rejection of the four cars was without reasonable 
cause and in violation of section 2 of the act; and that complainant 
is subrogated to the rights of A. B. Cohen Company. Complainant 
also has a cause of action of its own under section 2(4), based upon 
respondent’s failure, without reasonable cause, to perform a duty 
arising out of the sale negotiated by complainant. Reparation should 
he awarded complainant for the loss sustained, being the amount 
of $2.224.72, with interest. and the facts should be published. 
ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation $2,224.72, with interest thereon at 
5 percent per annum from March 7, 1944 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
davs after its date. 


(A. D. 971) 


Rooney Bros.. Inc. v. THE WM. F. PENDLETON Co., INc. PACA Doc. No. 4481. 
Decided June 13, 1945. 


Unlawful Rejection of Shipment—Damages 


Respondent’s rejection of 4 carloads of Canadian seed potatoes and its failure 
to pay the price of 1 carload entitles complainant to an award of repara- 
tion in the amount of the original sale price less the net proceeds realized 
on resale of the commodity. 


Rooney Bros., Inc., of Englishtown, New Jersey, complainant, pro se. The 
Wm. F. Pendleton Co., Inc., of Valdosta, Georgia, respondent, pro se. Mr. 
Raymond L. Dillman, Examiner. 





484  PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A.D. 971 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On December 7, 1944, a formal complaint seeking reparation 
against The William F. Pendleton Co., Inc., respondent, was filed 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), by Rooney Bros, Inc., complainant. Com- 
plainant alleges that respondent unlawfully rejected four carloads and 
has failed to pay for an additional carload of seed potatoes. A copy 
of the formal complaint, together with the report of investigation 
was served on respondent by registered mail on March 22, 1945. 
At the same time and as a part of such service by mail respondent 
was notified in writing that its answer to the formal complaint 
should be filed within 20 days after the receipt of such notice and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would be deemed to be an admission of the 
allegations of the complaint as true. No answer to the formal com- 
plaint has been filed by respondent and the proceeding is disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is Eng- 


lishtown, New Jersey. 

2. Respondent is a corporation existing under the laws of the 
State of Georgia and, during all of the period covered in the com- 
plaint, had its principal place of business at Valdosta, Georgia. At 
the time the transaction hereinafter described took place respondent 
was, and now is, licensed under the act. 

3. On September 21, 1943, complainant sold to respondent five 
carloads of Canadian certified Red Bliss seed potatoes at the agreed 
price of $3.85 per hundred pounds delivered, for shipment to re- 
spondent at Valdosta, Georgia, during January 1944. 

4. In accordance with the contract of the parties, complainant 
loaded and shipped to respondent in foreign commerce from New 
Brunswick, Canada, to Valdosta, Georgia, five carloads of potatoes 
of the kind specified in the contract, each carload containing 450 
sacks, in cars NRC 4879, SFRD 18196, ERDX 2620, CP 285592 and 
CP 288555, which cars arrived at Valdosta on or about February 5, 
to February 8, 1944. 

5. On February 7, 1944, respondent notified the Georgia & Flor- 
ida Railroad, the delivering carrier, of its refusal to accept the 
potatoes in cars ERDX 2620, NRC 4879, CP 285592, and CP 288555. 
Respondent accepted the potatoes in car SFRD 15196 but failed and 
refused to pay complainant the price thereof. 
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6. Following respondent’s rejection of the potatoes in car CP 
285592, complainant forwarded the shipment to B. L. Talley Com- 
pany, Inc., at Chattanooga, Tennessee, where the potatoes were sold 
for the gross amount of $1,264.40, from which gross amount dedue- 
tions were made for freight, duty tax, labor and cost of sacks in con- 
nection with reconditioning of the potatoes, leaving a net return 
of $611.57. 

7. Complainant forwarded car CP 288555 to Louisville, Ken- 
tucky, where the potatoes were sold through Jos. Denunzio Fruit 
Co., for a net return of $164.43. 

Ss. Car NRC 4879 was forwarded to Wilmington, North Caro- 
lina, where the potatoes were sold through the Southeastern Broker- 
age Co., for a net return of $381.89. 

% Car ERDX 2620 was forwarded to Hagerstown, Maryland, 
where the potatoes were sold through State Distributors, Inc., for 
a net return of $596.98. Complainant received on resale of the four 
carloads the total amount of $1,754 87. 

10. Respondent accepted car SFRD 18196 but failed and refused 
to pay complainant the agreed price of $1,562.75, and there remains 
due and owing complainant from respondent for the five carload 
shipments the total amount of $6,058.88. 


11. Informal complaint was made on February 17, 1944, which 
was within nine months after the cause of action accrued and was 
followed by the filing of a formal complaint on December 7, 1944. 
Respondent was informed by wire on February 17, 1944, of the in- 
formal complaint, and was served by registered mail with a copy of 


the formal complaint on March 22, 1945. 


CONCLUSIONS 

In accordance with section 47.8 (c) of the rules of practice (10 
F. R. 2209 et seg.) respondent’s failure to answer complainant’s 
formal complaint constitutes a waiver of hearing and an admission 
of the facts alleged in the complaint. It is concluded that respond- 
ent’s rejection of the four carloads was without reasonable cause ; 
that the rejection and the failure to pay for the carload accepted con- 
stitute violations of section 2 of the act; and that reparation should 
be awarded complainant and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $6,058.88 with interest thereon 
at 5 percent per annum from March 1, 1944 until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 








486 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A.D.972 | ALI 


as to service on the parties, this order shall become effective 20 days 


after its date. Dar 


(A. D. 972) 

PACA Doc. No. 4426 and PACA Doc. No. 4427.* Decided June 20, 1945. i 
i 

Dismissal—Settlement Between Parties 

Where it appears that the parties have settled the claim for reparation, the A | 
complaints and counterclaims in the consolidated proceedimgs are dis- 
missed. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainants. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. Rogers N. Robinson, | 
Examiner. 

a 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- | 
trator. Mr. 


DISMISSAL OF PROCEEDINGS 
In these proceedings under the Perishable Agricultural Commodi- — Dee 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a ef seqy.)., complainant alleged 
facts constituting causes of action against respondent. Respondent 
answered and filed counterclaims. The complaints were consolidated ( 
for the purpose of a formal hearing which was held at * * * on 
May 14, 1945. The parties, acting. through their attorneys, stated 
on the record that a settlement of their claims had been agreed upon. Ho 
Such settlement agreement, and full payment in accordance with its 


con 


terms and conditions, was confirmed by letter of complainant’s at- ~ 
torney, dated May 29, 1945. sai 
In accordance with such completed settlement agreement the com- the 
plaints and counterclaims in the consolidated proceedings are dis- ei 
missed. of ; 
ae on 


an 


(A. D. 972: | 


O. P. Hesser v. HorrMAn BANANA ComMPANy. PACA Doc. No. 4403. Decided spo 


June 22, 1945. a tk 
Breach of Warranty—Damages the 
Where complainant claimed that respondent delivered to him three cars of thos 
watermelons, warranted by respondent’s agent as good cutting quality, 
and the inspection on arrival showed the melons to be immature, it is held | ora 
that the express warranty of good cutting quality, which was a part of hea 
each contract of sale was breached as to each such car, and since in each . 
case the melons were disposed of within a reasonable time and in a rea- | ced 
sonably careful and prudent manner, complainant is entitled to an award 8 4’ 
of reparation for damages resulting from each such breach of warranty. o 
Lawful Rejection—Erroneous Routing of Car A 
Where agreement provided for routing of melons via Union Pacific to Salt | thr 
Lake City for diversion to Boise, Idaho, and seller’s agent actually routed ran 
them by another railroad making such diversion impracticable, the melons 
were lawfully rejected on arrival at Salt Lake City. bro! 


ran 


*As explained in Prefatory Note, the identities of the partied are not disclosed.—Ed. 
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Damages—Breach of Warranty 


Damages for breach of warranty are computed as the difference between the 
contract price paid and the net value of the commodity actually received. 
Where on an f.o.b. shipping point sale the freight charges paid exceed 
the amount received on a prompt and proper resale, the entire contract 
price may be recovered by the buyer. 


Principal and Agent—Broker’s Authority to Warrant Quality 
of Commodity 


A purchaser is justified in relying on the apparent authority of a droker 
authorized to sell melons to warrant their quality, particularly where a 
memorandum of sale issued by the broker to both parties restates such 
warranty and it is not objected to by the seller. 


Evidence—Burden of Proof as to Release or New Agreement 


A party claiming a release or new agreement has the burden of proof thereof, 
which burden respondent failed to sustain. 


Mr. Edward M. Morrissey, of Salt Lake City, Utah, for complainant. Messrs. 
Naman, Howell & Boswell, of Waco, Texas, for respondent. Mr. Julius C. 
Krause, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 
PRELIMINARY STATEMENT 


On July 15, 1944, complainant, O. P. Hesser, field a reparation 
complaint under the Perishable Agricultural Commodities Act, 1930, 
as amended, (7 U.S.C. 1940 ed. 499a e¢ seg.) against respondent, 
Hoffman Banana Company, for damages in the amount of $656.49, 
claiming that respondent delivered three cars of watermelons (here- 
inafter referred to as cars PFE 43734, PFE 44982, and ART 15879) 
which did not conform to a quality and standard as warranted by 
the respondent through his agent. A copy of the complaint was 
served on the respondent on August 29, 1944, and copies of the report 
of investigation dated August 22, 1944, were served on both parties 
on or about August 29, 1944. The respondent thereafter duly filed 
an answer. Subsequently, in his answering statement of facts, re- 
spondent set up a counterclaim of $278.52 for the purchase price of 
a fourth car of watermelons, namely, car MDT 19036. Complainant 
then requested and received leave to file a statement in reply. Al- 
though the amount demanded in the complaint exceeded $500.00 an 
oral hearing was waived by the failure of either party to request such 
hearing and the proceeding was conducted under the shortened pro- 
cedure as provided in the rules of practice (7 CFR, Cum. Supp., 
§ 47.1 et seq.; 10 F.R. 2209 et seq.). 

All three cars were ordered by complainant on August 5, 1942, 
through a broker representing the respondent. A written memo- 
randum of sale dated August 8, 1942, was issued for each car by the 
broker and mailed to the seller and the purchaser. Such memo- 
randum in each case contained the phrase “good cutting quality ap- 
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pearance” or “good cutting and quality.” All three sales were made 
f.o.b. shipping point. 

Car PFE 43734 was delivered to Smedley Fruit Co. at Salt Lake 
City, a purchaser from complainant, on its arrival on or about August 
14, 1942. Complainant alleges that Smedley unloaded the car before 
discovering that the melons were immature and not of good cutting 
quality; that upon discovery of the actual quality of the melons, 
Smedley immediately requested an inspection by an inspector of the 
United States Department of Agriculture; that such inspection was 
made on August 15, 1942; and that it showed the melons to be imma- 
ture and not of good cutting quality. The relevant portion of the 
inspection certificate reads as follows: 


“Stock clean, most melons with fairly good green color, many light 
green color; an average of 20% external defects consisting chiefly of mis- 
shapen and badly sunburned, melons. In addition, 35 melons aggregating 
530 pounds in weight were cut to determine ripeness and color of flesh; 
8 melons (aggregate weight 138% pounds) or approximately 25% of stock, 
by, weight, showed the flesh with a good red color, flesh fairly crisp and 
juicy and fairly sweet to sweet. In remainder stock, most melons with 
flesh whitish pink to pink, mostly pale pink with whitish streaks often 
found extending through flesh; flavor insipid or flat to fairly sweet, seeds 
generally light black to black; many melons immature with flesh gener- 
ally white to whitish pink and seeds white to turning black.” 


The record shows that Smedley paid freight amounting to $316.05 
and refused any payment to complainant because the gross proceeds 
of the melons were insuflicient to cover such freight charges. Com- 
plainant paid respondent’s draft of $242.90 on or about August 15, 
1942, and claims damages in the full amount of that draft. 

Car PFE 44982 was delivered on arrival to Nelson-Anson Co., 
Inc., of Slt Lake City, another customer of complainant. Com- 
plainant claims that some melons were removed from the car before 
defects in quality were discovered; that Nelson-Anson then requested 
an oflicial inspection; that such inspection was made on August 20, 
1942. and showed that the melons were immature and not of good 
cutting quality. The inspection certificate reads in part as follows: 

“Stock clean, most melons with fairly good green color, many with 
light green color. A total of 35 melons taken at random throughout load 
and of representative sizes aggregating 578 pounds in weight were cut to 
determine ripeness and color of flesh; 7 of these melons, totaling 116% 
pounds, or 20% of the total weight, showed the flesh with a medium red 
to good red color, fairly sweet to sweet and juicy, seeds black. 13 melons, 
totaling 226 pounds, or approximately 70% of total weight cut, showed 
most melons with flesh pinkish white to light red in color, in many 
instances pink or light red flesh streaked with white, some melons with 
flesh generally white and seeds turning black indicative of immaturity.” 
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Complainant further contends that Nelson-Anson paid freight 
charges of $321.60 on car PFE 44982 but realized only $156.00 for 
all the melons, representing a loss to Nelson-Anson of $165.60, and 
that Nelson-Anson accordingly paid nothing to the complainant. 
The complainant paid respondent’s draft in the amount of $243.90 
on or about August 22, 1942, and claims damages in that amount. 

With respect to car ART 15879 complainant states that he con- 
tracted to sell the melons to Budd Produce Company of Salt Lake 
City, Utah; that upon delivery of the melons, Budd refused to accept 
them because of the poor cutting quality unless the price was re- 
duced to $10.00 per ton f.o.b.; that the price was so reduced, and 
that as a result complainant received only $96.73 from Budd. Com- 
plainant paid respondent’s draft in the amount of $266.42 on or 
about August 20, 1942, resulting in a net loss to him of $169.69 on 
this car. 

Respondent contends that (1) it made no warranty of quality and 
the broker had no authority to do so; (2) any original agreement 
was abroggted and a new agreement was made constituting a nova- 
tion by reason of a telephone conversation in which complainant 
stated that title papers had not yet arrived and agreed to pay the 
drafts on presentation if respondent would direct railroad to release 
the cars to complainant’s customers, which respondent did: and (3) 
complainant did not promptly reject the melons but accepted and 
disposed of them and that such action constituted an acceptance. 

Respondent’s counterclaim is in the amount of $278.52, the pur- 
chase price of a fourth car of melons, namely, car MDT 19036. Re- 
spondent claims that this car was originally sold to complainant, 
sight draft-bill of lading attached; that complainant requested and 
received a release of the car upon the express agreement to pay the 
draft but after receiving possession of the car failed and refused to 
pay the draft and sent respondent a check for only $6.95 which 
respondent has refused to accept. 

In reply to the counterclaim complainant claimed that the re- 
spondent’s agent (the same broker) undertook to ship car MDT 
19036 via the Union Pacific Railroad knowing that it was to be di- 
verted to a customer of complainant located at Boise, Idaho; that 
instead the car was improperly shipped via the Denver & Rio Grande 
Railroad making diversion from Salt Lake City to Boise, Idaho, 
impracticable; that respondent’s agent was notified as soon as com- 
plainant learned of the error and advised complainant to dispose of 
it to the best advantage of shipper; and that the complainant there- 
after sold the car through the PaciSe Fruit and Produce Company 
and the melons, after deductions of freight and a brokerage fee of 
$15.00, realized the net sum of $6.95 which complainant tendered to 
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respondent. In support of these claims complainant submitted a 
series of telegraph and teletype messages exchanged with the broker 
relating to this car. 

FINDINGS OF FACT 


1. Complainant is an individual whose business address is Pro- 
duce Exchange Building, Salt Lake City, Utah. 

2. At the time of the transactions involved herein, respondent, 
Hoffman Banana Company, was a partnership composed of Hymie 
Hoffman and Leslie Hoffman. During January 1948 Hymie Hoff- 
_ man became the sole owner and assumed all the obligations of the 
respondent. The business address of the respondent is 120-126 North 
First Street, Waco, Texas. The respondent was licensed under the 
act at the time of the transactions involved herein. 

3. On August 8, 1942, complainant in the course of interstate 
commerce agreed to purchase from respondent through Brown & 
Loe, brokers, three cars of watermelons, being cars PFE 43734, PFE 
44982, and ART 15879. Each sale was immediately confirmed in 
writing to both parties by the broker. Each broker’s memorandum 
contained the phrase “good cutting and quality” or “good cutting 
quality appearance.” Each sale was stated to be an “f.o.b.” sale. All 
cars were “rolling” cars. 

4. No later agreement was made which canceled the warranties 
of quality in these contracts. 

5. Car PFE 48734, which had been shipped from Texas, arrived 
at Salt Lake City on or about August 14, 1942, and was delivered to 
Smedley Fruit Company, a purchaser from complainant. Smedley 
unloaded the car before discovering the actual quality of the melons. 
Upon discovery he immediately arranged for inspection. An inspec- 
tion by the Department of Agriculture on August 15, 1942, showed 
most melons to be of poor cutting quality and immature. 

6. Smedley paid freight of $316.05 on car PFE 43734 and resold 
the melons to various purchasers for the total sum of $384.54. Com- 
plainant paid respondent’s draft for $242.90 but received nothing 
from Smedley. | 

7. Car PFE 44982, which had been shipped from Texas, arrived 
at Salt Lake City on or about August 19, 1942, and was delivered 
to Nelson-Anson Co., Inc., a purchaser from complainant. Nelson- 
Anson removed some melons from the car before defects in quality 
were discovered. A Department of Agriculture inspection on Au- 
gust 20, 1942, showed most melons to be of poor cutting quality and 
immature. 

8. Nelson-Anson paid freight of $321.60 on car PFE 44982 but 
received only $156.00 on resale of the melons. Complainant paid 
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respondent’s draft for $248.90 but received nothing from Nelson- 
Anson. 

9, Car ART 15879, which had been shipped from Texas, was 
delivered on arrival at Salt Lake City to Budd Produce Company, 
a purchaser from complainant. No official inspection was made, the 
only inspection being by Budd who reported the melons to be of 
poor cutting quality and who refused to accept them unless the price 
was reduced to $10.00 per ton f.o.b. Complainant acceded and on 
August 20, 1942, received from Budd $96.73, being proceeds from the 
‘ar at $10.00 per ton. Complainant paid respondent’s draft for 
$266.42 but received only $96.73 from Budd. 

10. On August 10, 1942, complainant in the course of interstate 
commerce agreed to purchase from respondent through Brown & 
Loe, brokers, a car of watermelons designated as car MDT 19036 con- 
taining 25,320 pounds at $1.10 per ewt., f.o.b., or a total price of 
$278.52. The sale was immediately confirmed in writing to both par- 
ties by the broker. The memorandum shows “positive routing” as 
“KCS-UP.” By teletype conversations on August 10, 1942, Brown & 
Loe was advised by complainant that diversion was to be made to 
Boise, Idaho, and agreed to route car via Union Pacific Railroad. 

11. Car MDT 19036 actually was routed via Denver and Rio 
Grande Railroad instead of via Union Pacific. and as a result could 
not practicably be diverted to Boise, Idaho. Complainant immedi- 
ately notified Brown & Loe of the error on August 13, 1942, by tele- 
tvpe and telegraph. Brown & Loe by teletype on August 13, 1942, 
advised complainant to “do what you can on it” in response to com- 
plainant’s suggestion that he dispose of car at Salt Lake City as 
best he could. Complainant confirmed his intention to so dispose of 
the car by telegram to Brown & Loe on August 13, 1942, and received 
no response thereto. 

12. Car MDT 19036 was sold through Pacific Fruit & Produce 
Company of Salt Lake City on or about August 17, 1942. The gross 
price received was $417.38. From this amount were deducted freight 
of $332.62, commission to Pacific Fruit $62.61, and brokerage to 
complainant of $15.00, leaving a net of $6.95, 

13. Complainant tendered a check for said sum of $6.95 to re- 
spondent but respondent refused to accept said check and returned 
it to complainant. 

14. Brown & Loe were acting as agents for respondent with re- 
spect to all four transactions. 

15. An informal complaint was filed herein by complainant on 
October 1, 1942, which was within nine months after the complain- 
ant’s alleged cause of action accrued. 
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CONCLUSIONS 

Although respondent disputes the broker’s authority to make any 
warranty of grade or quality, the evidence shows that the broker 
warranted each such car of melons to be of “good cutting quality” 
and that the complainant was justified in relying on the broker's 
apparent authority to do so, particularly since the memoranda of 
sale sent by the broker to both the seller and the purchaser was not 
objected to by the seller although it contained a restatement of such 
warranty. 

The melons in cars PFE 43734, PFE 44982, and ART 15879 were 
clearly immature and not of good cutting quality. Therefore, the 
express warranty of good cutting quality, which was a part of each 
contract of sale, was breached as to each such car, In each case the 
melons were disposed of within a reasonable time and in a reason- 
ably careful and prudent manner. Complainant became entitled to 
recover proper damages resulting from each such breach of war- 
ranty. 

As to car PFE 48734, such damages amounted to $174.41, being 
$242.90, the amount paid by complainant to respondent less $68.49, 
the net value of the car ($384.54 gross resale price less $316.05 
freight). Although complainant claims reparation in the full amount 
of his remittance to respondent ($242.90), there is no evidence to 
show that Smedley’s failure to remit at least the net value of the 
car, namely, $68.49, was justified and chargeable to the respondent. 

As to car PFE 44982, complainant’s damages amount to $243.90, 
being the full amount paid to respondent. In this instance freight 
amounted to $321.60 as against gross proceeds of $156.00, leaving no 
balance payable by Nelson-Anson to the complainant. 

As to car ART 15879, damages amount to $169.69, being $266.42, 
the amount paid to respondent, less $96.73, the proceeds on resale. 

Respondent had the burden of proving a release from the war- 
ranties of quality in the several contracts, either by later agreement 
or by reason of subsequent acts of the complainant. It failed to 
sustain this burden. 

With respect to respondent’s counterclaim based on the transac- 
tion relating to car MDT 19036, the evidence shows that the broker, 
as agent for respondent, agreed to route the car via Union Pacific 
for diversion to Boise, Idaho, The erroneous routing by the broker 
made such diversion impracticable and justiiied rejection of the car 
by complainant. The resale for respondent’s account is directed by 
the broker appears to have been conducted in a reasonably careful 
and prudent manner. Respondent’s counterclaim must, therefore, be 
denied except in the amount of $6.95, being the net proceeds of such 
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transaction as previously tendered by the complainant and refused 
by the respondent. 

The complainant should be awarded reparation in the total amount 
of $581.05, being $174.41 on car PFE 43734; $243.90 on car PFE 
44982; and $169.69 on car ART 15879 less $6.95 due respondent on 
car MDT 19036, together with interest, and the facts should be pub- 
lished. 

ORDER 

Within 30 days from the date of this decision the respondent, Hoff- 
man Banana Company, shall pay to the complainant, O. P. Hesser, 
as reparation $581.05, with interest thereon at 5 percent per annum 
from August 20, 1942, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 974) 
Unitep Propuck CoMPANY v. KYMAN Brotuers. PACA Doc. No. 4398. Decided 
June 25, 1945. 


Unlawful Rejection of Commodity by Purchaser on Rolling Acceptance Final 
Basis—Principal and Agent—Ratification of Agent’s Acts 


Where complainant sold to respondent, through its agent, three carloads of 
onions at a price per sack, f.o.b. California, rolling acceptance final and 
respondent rejected the carloads, and in his defense maintained that the 
purchase was made from the agent as seller, and that complainant failed 
to exercise good judgment in diverting the onions, it is held: (1) re- 
spondent bought the onions through complainant’s agent; (2) the sale 
was made on a rolling acceptance final basis; (3) respondent ratified the 
purchase; (4) respondent had no right of rejection; (5) complainant 
acted with due diligence in making resale of the onions; (6) respondent’s 
rejection was without reasénable cause; and (7) complainant is entitled 
to an award of reparation. 


Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. Fred Stua, 
of Cleveland, Ohio, for respondents. Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On June 22, 1944, Joseph Belson, doing business under the name 
and style of United Produce Company in Chicago, Illinois, filed a 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), against Kyman Brothers, a partner- 
ship consisting of David Kyman and Samuel Kyman, in Cleveland, 
Ohio, to recover reparation for the loss sustained on resale and at- 
tempted resale of three cars of onions which were rejected by re- 
spondent. Complainant alleges that it sold to the respondent through 
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Julius O. Berman as agent and representative of respondent, three 
cars of onions f.o.b. California, rolling acceptance final, and that 
upon arrival of the cars at Cleveland, respondent refused to accept 
the shipments. 

In answer to the complaint, respondent admits purchase of the 
onions on the dates alleged in the complaint but denies that they 
were purchased from the complainant and denies that Julius O. 
Berman was respondent's agent or representative in the transactions, 
Respondent alleges that the purchases in question were made from 
Julius O. Berman as owner of the produce and that rolling accept- 
ance final was not the basis of -ale. Respondent also alleges that 
complainant used poor judgment nd increased its losses by several 
thousand dollars in diverting the cars to eastern markets when the 
onions were in a badly decayed condition at the time of their arrival 


and rejection in Cleveland. 

The record includes a report of investigation served in accordance 
with rules of procedure (7 CFR, Cum. Supp. 47.24: now 10 F.R. 
2209, section 47.7) on the complainant and respondent respectively on 
July 21, 1944, 

A hearing was held in Cleveland, Ohio, on February 7, 1945. Both 


complainant and respondent were represented by counsel, 

The record shows that Julius O. Berman, as agent of respondent, 
purchased three cars of onions from complainant—two cars on May 
5, 1944, and one car on May 6, 1944. Berman signed memorandums 
of such sales addressed to respondent, stating the quantity and price 
f.o.b, California and bearing the notation “bought rolling acceptance 
final for your account by J. O. Berman.” Complainant retained the 
signed memorandums and on the respective dates of sale prepared 
and mailed to respondent separate invoices for each car so sold. 
These invoices contained the same terms and bore the same notation 
which appeared on the memorandums of sale signed by Berman. 
The cars arrived in Cleveland on May 11, 12, and 12, 1944, and were 
rejected by respondent. On May 11, 1944, after the arrival of the 
first car and notice to respondent as consignee, respondent sent the 
following telegram to complainant: 

“Received in mail some invoices from you on onions rolling acceptance. 
We wish to advise you we never purchased these onions rolling accept- 
ance. We not accepting any confirmations on onions this basis from you.” 


At 4:20 p.m. on the same date, complainant replied by telegram 
reading in part as follows: 


“Just received your wire and surprised that you advising us that you 
have our invoice marked ‘rolling acceptance final’ and that you never 
purchased these onions rolling acceptance final. For your guidance we 
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sold you these onions thru Julius Berman, PFE 15570 May 5th, PFE 60875 
and PGE 50242 May 6th and our invoices mailed the same day and you 
should have had them the following days. These invoices were signed 
here by your agent, Julius Berman, as accepting them rolling acceptance 
final and the fact that you had these invoices four or five days ago proves 
conclusively that the terms on which you purchased them were okay... .” 


On May 12, 1944, after arrival of the second car at destination and 
notice to the respondent as consignee, respondent sent a telegram to 
complainant reading in part as follows: 


“We never bought any onions from you and will handle this matter 
entirely with Julius Berman whom you claim is our broker... .” 


On May 13, complainant sent respondent two telegrams stating 
that unless respondent took delivery of cars by Monday morning, 
May 15, complainant would place cars elsewhere and sell them, 
holding respondent liable for any loss. 

On May 15, complainant diverted two of the cars to dealers in 
Cleveland, but the cars were not accepted. Thereafter, complainant 
liverted two of the cars to Philadelphia, Pennsylvania, and one to 
Boston, Massachusetts. One car was resold by Justman-Feldbaum., 
Inc., in Philadelphia, the second car was abandoned to the railroad 


at Philadelphia, and the third car was resold by Hall and Cole in 


Boston. 
FINDINGS OF FACT 

1. Complainant is an individual, Joseph Belson, doing business 
under the trade name of United Produce Company at 183 South 
Water Market, Chicago, Tlinois. 

2. Respondent Kyman Brothers is a partnership, consisting of 
David Kyman and Samuel Kyman, whose address is Northern Ohio 
Food ‘Terminal, Cleveland, Ohio. Respondent has been licensed un- 
der the act since April 1, 1943. 

3. On May 5, 1944, complainant sold to respondent through re- 
spondent’s agent, Julius O. Berman, two carloads of Bermuda yellow 
onions, consisting of 800 bags of 50 pounds each, at $2.65 a bag, f. 0. b. 
California, rolling acceptance final, in cars PFE 60873 and FGE 
50242, 

t. On May 6, 1944, complainant sold to respondent through re- 
spondent’s agent, Julius O. Berman, one carload of Bermuda yellow 
onions, consisting of 800 bags of 50 pounds each, at $2.65 a bag, 


~~ 


f. o. b. California, rolling acceptance final, in car PFE 15570. 

5. Car PFE 60873 arrived at destination in Cleveland, Ohio, on 
May 11, 1944. Car PFGE 50212 arrived at destination in Cleveland, 
Ohio, on May 12, 1944. Car PFE 15570, arrived at destination in 


Cleveland, Ohio, on May 13, 1944. Respondent as consignee was 
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notified five minutes after the arrival of each car. All of the car 
were rejected by the respondent. 

6. After rejection by respondent, complainant was unable to dis. 
pose of the produce in Cleveland and diverted cars PFE 6087} 
and FGE 50242 to Philadelphia, Pennsylvania, and car PFE 1557) 
to Boston, Massachusetts for resale. Resales were made on cars PFE 
50242 and PFE 15570 promptly and with reasonable care. Car 
PFE 60873 could not be resold and was abandoned to the railroad 
at Philadelphia. 

7. Complainant sustained a loss of $6,360 because of respondent's 
rejection of the shipments, no part of which has been paid. This 
sum represents the total purchase price, no net proceeds having re- 
sulted from the resales. 

8. Formal complaint was filed on June 22, 1944, which was within 
nine months after May 1944, when the cause of action accrued. 


CONCLUSIONS 

The dispute of the parties presents two questions: Did respondent 
purchase the three carloads of onions from complainant through re- 
spondent’s agent, rolling acceptance final, and did complainant resell 
the onions after rejection with diligence and in good faith. 

In connection with the question of agency, the evidence adduced 
by complainant shows that Berman, by lettering on the door of his 
office and by word of mouth, represented himself to be the agent 
of respondent and that in previous transactions complainant sold 
produce to respondent through Berman as respondent’s agent. Ber- 
man signed memorandums of the sales in question as respondent’s 
agent (hearing exhibits 1, 3, and 6) and by letter (exhibit 6 in report 
of investigation) avers that he had authority from respondent to 
purchase the produce for the account of respondent on the terms 
of sale set forth in the invoices. After the first carload arrived in 
Cleveland on May 11, respondent, by telegram to complainant, de- 
nied the purchase thereof from complainant on a rolling acceptance 
final basis. Complainant answered by telegram on the same date. 
referring to invoices stating terms of sale mailed to respondent on 
May 5 and 6. Respondent denied purchase from complainant for 
the first time in a telegram to complainant on May 12, after arrival 
of the second car in Cleveland. 

Respondent contended in its answer and through the testimony 
of David Kyman, that it bought the produce from Berman direct 


and did not know complainant in the deal. However, it is consid- 


ered significant that respondent did not deny the purchase from 
complainant in,its telegram to complainant on May 11, nor in a 
telegram it sent to Berman on the same date (Respondent’s exhibit 





\. D. 974 
le Cars 


to dis. 
60873 


| 15570 


ng re- 


within 
ued. 


ondent 
gh re- 
resell 


duced 
of his 
agent 
t sold 
Ber- 
dent’s 
report 
ant to 
terms 
ved in 
it, de- 
tance 
date, 
nt on 
it for 
rrival 


mony 
direct 
msicd- 
from 
in a 
<hibit 


A. D. 974 UNITED PRODUCE CO. v. KYMAN BROTHERS 497 


15) although complainant was referred to therein. Respondent, in 
its answer, alleged that the invoices mailed by complainant were in 
respondent’s bookkeeping department and were not noted until May 
11. David Kyman’s testimony regarding receipt of the invoices was 
vague and in part contradicted the explanation given in respondent's 


answer. 

In view of the evidence it is considered that complainant estab- 
lished by a clear preponderance that Berman was the authorized 
agent of respondent in the transactions. 

Authority to the agent to purchase carried with it implied author- 
ity to contract on a rolling acceptance final basis (77. B. Bruno & 
(o., Ine. v. S. Goldsamt, Inc., 1 A.D. 605). It is considered further 
that disregarding such implied authority the fact of respondent's 
silence as to terms of sale from May 6 to May 11 would constitute a 
ratification thereof. 

Respondent had no right of rejection because of the condition of 
the produce. The term “rolling acceptance” as defined in the regula- 
tions means the buyer “has no right of rejection on arrival” (7 
CFR, Cum. Supp. 46.24 (s)). “Rolling acceptance final” is held 
to mean the same as f. o. b. acceptance final and the buyer has no 
recourse as to quality or condition at destination (Schoenburg, Price 
& Company v. Lewis D). Goldstein Fruit & Produce Corporation, 2 
A.D. 772). 

In connection with the resale of the three cars of onions, it is 
concluded that the complainant acted with due diligence and with 
a view to receiving the best price obtainable. The evidence on this 
issue shows that after rejection of the third car of onions on Satur- 
day, May 13, complainant, by telegram to respondent, fixed Monday 
morning, May 15, the next market day, as the deadline for respond- 
ent to accept the produce. On May 13, complainant also sent tele- 
grams to three produce dealers in Cleveland seeking resale of the 
ars, and on May 15, diverted two cars to produce dealers so solicited. 
The diversions were not accepted and complainant thereafter had 
the cars removed from Cleveland. 

Tony Oddo, sales manager for complainant, testified to other ef- 
forts made by telephone calls to dealers in Pittsburgh, Pennsylvania, 
and in other cities, in attempting to dispose of the produce. Mr. 
Oddo attributed difficulty in resales to “demoralized” market con- 
ditions. David Kyman testified that complainant might have resold 
in Cleveland if he had contacted other dealers. In support of its 
contention, respondent introduced locally issued market reports (Re- 
spondent’s exhibits 18 to 22. inclusive), showing sales of yellow 
onions in less than carload quantities in Cleveland, from May 9 to 
May 13, inclusive. However, those reports also describe the market 
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as weak and indicate declining prices in such produce on the dates 
mentioned. Official notice is taken of the market reports issued by 
the Office of Marketing Services (formerly Office of Distribution), 
War Food Administration, covering the markets in Chicago, New 
York and Boston, during the month of May 1944. Official notice is 
taken, also, that no such reports were issued covering the Cleveland 
market during May 1944. Elmer G. Porter vy. Clyde Doverspihke, 
PACA Docket No. 2579, S. 1714; Sam Litman, trading as Litman 
Produce Company v. Farmers Distributing Co. and Wesco Foods 
Company, PACA Docket No. 2691, S. 1800. These reports support 
complainant’s allegations regarding poor market conditions in yel- 
low onions during the period of resale. 

Complainant’s exhibits 5 and 8 are considered as proof of resales 
of the cars referred to therein and of disposition of the proceeds 
thereof. Although the exhibits indicate that deficits resulted in each 
instance, witness Tony Oddo testified that complainant received net 
proceeds of $43.64 from the car resold in Boston. It appears that 
the witness was not sufficiently informed as to whether the balances 
indicated in these exhibits had been paid by complainant. There 
being no adequate evidence of such payments in the record, the 
amounts thereof are not included in reparation awarded to com- 
plainant. 

In a letter dated February 14, 1945, the attorney for the respond- 
ent asked the Regulatory Division to make a supplemental investi- 
gation in order to obtain copies of telegrams exchanged by complain- 
ant, Thomas M. Rini and C: Comella, Inc. The reason given for the 
request was the belief of counsel that the telegrams would show a 
willingness of Rini and Comella to handle onions on May 13. Coun- 
sel’s theory is that these two dealers obtained onions elsewhere and 
were no longer interested by the 15th. Assuming that an investiga- 
tion would have established these facts, they would not have been 
material. Complainant’s offer to allow respondent until May 15 to 
decide finally whether respondent would take the onions was ap- 
parently made in good faith. In view of this offer, it would not 
have been proper for complainant to have disposed of the -onions 
elsewhere before the 15th, and respondent does not claim that Rini 
and Comella would have taken the onions on or after the 5th. 
Therefore, the failure of the examiner to approve the request for a 
supplemental investigation was not erroneous. 

Respondent’s rejection of the produce was without reasonable 
cause and in violation of section 2 of the act. Reparation should be 
awarded complainant for damage sustained, with interest, and the 
facts should be published. 
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ORDER 
Within 30 davs from the date of this decision, respondent shall 
pay complainant, as reparation, %6,360, with interest thereon at 5 


percent per annum from May 15, 1944, until paid. 

The facts and circumstances herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 


2) days after its date. 








1942 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 975) 


PACA Doce. No. 4024.* Decided April 14, 1942. 


Principal and Agent—Agent’s Liability in Failing to Follow Instructions 
of Principal—Usage and Custom 





Where respondent-agent sold a carload of peaches for complainant-seller but 
failed to inform his principal, the seller, of the name of the purchaser, 
and also failed to follow the instructions of the seller to collect the full 
purchase price, part of which respondent collected and remitted to com- 
plainant, it is held that since a person acting in a representative capacity 
in order to avoid personal liability must disclose the identity of his prin- 
cipal, and such liability is also in accordance with usage and custom in 
the trade, reparation should be awarded complainant against respondent 
in the amount of the unpaid portion of the price. 


Complainant, pro se. Messrs. Monsky Grodinsky, Marer & Cohen, of Omaha, 
Nebraska, for respondent. Mr. Raymond L. Dillman, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

The complainant, * * *, of * * *, by formal complaint received in 
the Agricultural Marketing Service, of the United States Depart- 
ment of Agriculture, on July 9, 1941, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 1940 ed. 499a), against the respondent, 

* *. doing business as * * *, for damages in the amount of $291.25, 
the balance due on a carload of peaches shipped by the complainant 
from * * * to the respondent at * * *, 

The report of investigation was mailed to the parties on January 
31, 1942, in accordance with the regulations (7 CFR 47.24; 6 F.R. 
3508). 

It appears from the complaint and the attached exhibits that on 
or about September 13, 1940, the complainant released to the re- 
spondent a carload of U. S. No. 1 Colorado Elberta peaches in boxes 
to be sold for the complainant’s account, at the agreed price of 64 
cents per box delivered at * * *; that the peaches were inspected at 
* * * on September 2, 1940, by a Federal-State inspector and found 
to be U. S. No. 1; that the sale of the peaches was negotiated by the 
respondent, a broker, who did not advise the complainant as to 
whom the peaches were sold; that the respondent was instructed to 
collect the proceeds and deliver the peaches to the buyer; that, upon 
arrival of the peaches in car ART 20633 at * * *, the respondent 
accepted them and sold them for the account of the complainant 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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and remitted a part of the net proceeds; and that there is now a 
balance due to the complainant amounting to $291.25. 

An answer was filed by the respondent admitting that the peaches 
were received at the agreed price of 64 cents per box delivered at 
** * and alleging that the respondent, acting as a broker, sold 
the peaches to * * * of * * *; that the respondent has attempted to 
collect the proceeds from the sale of the peaches, and has collected 
$272.02, leaving a balance due of $291.25; that, as an accommoda- 
tion to the complainant, the respondent had a suit filed at * * *, in 
complainant’s name, against the * * * and * * *; and that judgment 
was rendered in favor of the defendants, whereupon the case was 
appealed to the District Court of * * *, where it is now pending. 

The parties have filed sworn statements of fact and suggested 
findings of fact. The papers filed on behalf of the complainant sub- 
stantiate the material allegations in the complaint. The respondent 
has filed an answering statement of facts in which he has attempted 
to support the allegations set out in his answer. 

The evidence discloses that on September 13, 1940, the complainant 
wired the respondent, in part, as follows: “Released you deliver 
and collect 20633”. The respondent on that date accepted the peaches 
and sold them to * * *, but made no accounting whatsoever to 
the complainant until some 40 days after the peaches were accepted. 
and not until the complainant stated in his letter of October 22. 
10, that, if no-settlement was made, the matter would be referred 
to this Department. In a letter of December 20, 1940, to the com- 
plainant, the respondent, after stating that the peaches were sold to 
** * says: “We did not mention his name, not because we feared 
what you would say about his rating, but just did not think it was 
necessary.” 

As soon as the complainant was informed that suit had been in- 


}stituted in its name in the court at * * *, it disclaimed any respon- 


sibility, and so informed the attorneys. 

This Department has repeatedly held that, in order to avoid per- 
wnal liability, one acting in a representative capacity must disclose 
the identity of his principal. (See PACA Docket No. 1761: See. 
Dec. 1656: PACA Docket No. 2417, Sec. Dec. 2038; PACA Docket 
No. 2739. Sec. Dec. 1917; and PACA Docket No. 2767, Sec. Dee. 
1988.) 

Furthermore, when the complainant released the peaches to the 
respondent by its wire of September 13, it was on the basis of “de- 


liver and collect”, and the respondent, in delivering the peaches 
to * * * without collecting the purchase money, violated definite in- 
structions, thereby becoming personally liable for the purchase price. 
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Such liability is in accord with the general custom and the usage 
in the trade, as shown by the detailed statements submitted in the 





reports of the investigation. 










FINDINGS OF FACT 


1. The complainant, * * *, is a corporation whose post office 






*% 







address is * 

2. The respondent, * * *, is an individual doing business as * * *, 
whose post office address is * * *, and during all the times mentioned 
in the complaint was licensed under the Perishable Agricultural 

: Commodities Act, 1930, as amended. 

3. On September 13, 1940, the complainant shipped to the re- 
spondent a carload of U.S. No. 1 Colorado Elberta peaches in boxes 
for sale for the account of the complainant at 64 cents per box de- 

* 











livered at * 
4. The peaches were shipped in interstate commerce from 
to * * * 


* % % 






5. The peaches were sold by respondent to * * *; whose name 
was not disclosed to the complainant until some 40 days after the 







sale was made. 
6. The respondent, contrary to the instructions issued by the com- 
plainant, delivered the peaches to the purchaser without collecting 







the purchase price. 
7. The respondent has remitted only $272.02, leaving a balance 
due of $291.25, for which amount reparation should be awarded. 
8. The cause of action accrued on or about September 13, 1940, 
and the informal complaint was filed on December 17, 1940, which 
was within the nine months allowed under the act for the filing of a 









claim for reparation. 







CONCLUSIONS 

The failure of the respondent to account to the complainant for 
the balance of the purchase price of the peaches, in view of the facts 
that he did not inform the complainant of the name of the purchaser 
to whom the peaches were sold and failed to carry out the instruc- 
tions of the complainant to collect the purchase price for the peaches, 
is a violation of the Perishable Agricultural Commodities Act, 1930, 
as amended. Reparation should, therefore, be awarded in favor of 
the complainant for $291.25, with interest thereon. 
















ORDER 





IT IS ORDERED that the complainant, * * *, be, and it hereby 
is. awarded the reparation against the respondent. * * *, doing 





business as * * *, in the sum of $291.25, with interest thereon at the 
rate of five percent per annum, from September 13. 1940, until paid. 


IT IS FURTHER ORDERED that the respondent shall pay 
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said sum, together with interest thereon, to the complainant, as 





e usage 
| in the 






reparation, within 30 days from the date of this order. 
IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties, by registered mail or in person. 








st office 
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ntioned PACA Doc. No. 3984.* Decided April 18, 1942. 

‘ultural Failure to Account—Breach of Exclusive Sales Agency Contract—Damages 
Where respondent has failed truly and correctly to account promptly for the 

the re- proceeds of sale of grapes handled by him for the account of complainant, 






the latter is entitled to an award of reparation covering such proceeds 
less the damages sustained by respondent because of complainant’s breach 
of the exclusive sales agency contract. 






n boxes 







OX de- 





Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Messrs. Castle, 
Williams & McCarthy, of Chicago, Illinois, and Robert R. Hanley, of Oak 
Park, Illinois, for respondent. Mr. Robert B. Throckmorton, Examiner. 







Decision by Grover B. Hill, Assistant Secretary of Agriculture. 
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PROCEEDINGS 

This proceeding is under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a). The complain- 
ant, * * *, is a corporation having its principal place of business at 
** *) Tt is alleged that during the month of August 1940, it “sold 





ie com. 


lecting 













valance} to * * * of * * *, three carloads of Thompson seedless grapes, grade 
‘ded. U. S. No. 1, at the agreed price of “50¢ per display lug,” making 
. 1940,] a total of $549 per carload; that on October 9, 1940, complainant 
which | “consigned to respondent, to be sold for complainant’s account, two 






carloads of Alicante grapes, grade U. S. No. 1, at the agreed price 
of 90 cents “per lidded lug;” that the sale of the three carloads to 
* * * was negotiated by the respondent, * * *; that the * * * accepted 


io of a 








nt for the three carloads and paid the “guaranteed price” to the respondent, 
» facts who has failed to transmit and pay the complainant the “purchase 
chaser price” thereof, leaving a balance due of $1242; and that the two 






struc: carloads were sold for the account of the complainant, but the re- 





spondent has failed to pay the complainant the net proceeds in the 
amount of $987.31. The total “net balance” alleged to be due the 





aches, 
1930. 
vor of 






complainant is stated as $2,229.31, less brokerage due the respond- 
ent of $175, or $2,054.31, plus “additional expenses” caused by the 






respondent’s withholding proceeds such as telephone, telegram, travel, 





and professional services, in an amount of approximately $150. 






ereby 
doing The respondent, answering, denies that the five carloads of grapes 
g 






“delivered to... * * *” were in accordance with a contract for 25 





it the 
paid. 
| pay 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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carloads; denies that he is “indebted to complainant in any amount ;” 
denies any violation of the statute; and claims damages against the 
complainant “on account of brokerage fees earned on sales” made, 
and “on account of the brokerage fees which would have been earned” 
by respondent on sales in the territory assigned to him under “an 
exclusive agency agreement during the year 1940, except for the 
wrongful termination of said agreement,” and “on account of travel- 
ing, telephone, and telegraph expenses incurred by respondent in com- 
plainant’s behalf and pursuant to said exclusive agency agreement; 
and on account of brokerage fees which would have been earned by 
respondent except for the wrongful conduct of complainant in falsely 
representing the prices at which it had been confirming orders for 
the sale of storage grapes.” 

A formal hearing was held at * * *, on November 8, 1941. The 
complainant was represented by its attorney, * * *, and the respond- 
ent, by his attorney, * * *. 

The complainant states that the relationship between it and the 
respondent was that of an ordinary shipper and broker wherein the 
shipper agrees to pay a specific compensation to the broker in con- 
sideration for sales made for the account of the shipper. The re- 
spondent, on the other hand, contends that, on April 27, 1940, he 
entered into a sales agency agreement with the complainant whereby 
he was made the exclusive agent of the complainant for the market- 
ing of its grapes in * * * and vicinity during the year 1940. 

The complainant’s claim rests upon the retention by the respondent 
of the net proceeds of 5 carloads of grapes, less the respondent's 
brokerage charge of $35 per car. The exclusive agency agreement 
relied on by the respondent was an oral one made by the complainant 
acting through * * *, its manager, and the respondent. It is con- 
ceded that the 5 carloads of grapes in question were a part of a 
larger number that were sold and delivered, in interstate commerce. 
to the * * * of * * *; and that the net proceeds, amounting to $2,054.31, 
were paid to and are retained by the respondent. The issues of fact 
and law relate to the respondent’s right to the proceeds of sale. 

In an effort to determine the purpose, conditions, and scope of 
the oral contract, reference is made to a few of the large number of 
telegrams and letters that were exchanged between the parties be- 
tween April 2 and October 19, 1940. The respondent, by letter to 
'* * * dated May 1, 1940, referred to the oral contract, in part, as 
follows: 

“As per conversation with you in my office Saturday, April 27th, you 


made an agreement with me to represent you exclusively in * * * and 
surrounding territories as your authorized agent for 1940. You agreed to 
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pay me $35 per car brokerage for services which I will render you. On 
all cars I sell for you, I will collect and remit to you by airmail on the 
same day that I receive payment for the car.” 


The respondent asked that the complainant notify the Pacific Fruit 
Express and the Santa Fe Railroad of the agency and theyrespond- 
ent’s authority respecting the complainant’s shipments moving in 
their cars to * * * territory. The complainant acknowledged the re- 
ceipt of the respondent’s letter by letter dated May 9, 1940. No ex- 
ception was taken to the respondent’s outline of the oral contract. The 
complainant also indicated its approval of respondent’s statement of 
the substance of the oral contract by enclosing letters addressed to the 
Santa Fe Railroad and the Pacific Fruit Express, informing them 
that the respondent was its “representative” in * * * and that he 
was authorized to give “instructions * * * covering inspections, 
deliveries and diversions on any of our cars billed * * *, arriving in 
your (* * *) city.” 

In pursuance of such agreement, the respondent negotiated a sale 
of 15 carloads of grade U. S. No. 1 girdled Thompson Seedless, 
Red Malaga, and Ribier grapes to * * * at * * *, which sale the 
complainant confirmed. 

The complainant, by letter dated June 3, 1940, authorized the 
respondent to negotiate sales of its grapes to purchasers at * * 
md??? gee? @ 9, 

On July 9, 1940, the respondent negotiated the sale of 25 carloads 
of grapes to the * * * of * * *, which the complainant confirmed. 
The complainant, in letters dated August 23 and September 2, 1940, 
informed the respondent as to the amount that the buyer would be 
required to deposit in connection with orders for Emperor grapes 
for storage and subsequent shipment. 

The complainant wrote the respondent on July 15, 1940, in part, 


as follows: 


“Since I came from the east several of your ‘friends’ from * * * and 
vicinity have been after us to deal with them direct, but I don’t believe 
you have heard anything to the effect that we have made deals with any 
of them. That means we are dealing exclusively with * * * in that terri- 
tory, today, tomorrow, next year, and as long as * * * is able to produce 
results, which he has been doing so far. This should clear up the matter 
in your mind and cause you no further worry in this regard.” 


On September 5, 1940, the complainant wired the respondent that 
“for the total * * * and * * * deals of 40 cars you will get your $35 
per car. Sorry your hands full and you are very busy. For that 
reason from now on we will deal direct with everybody. You will 
be just one of our brokers like all the rest. Any time you get an 
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order for one car or a hundred cars and we fill the order you will 
get your commission. We will handle all diversions collections and 
papers. You will be a selling broker.” 

In a wire of October 2, the complainant stated it wanted to make 
it plain that the respondent, in selling Emperor grapes, would act as 


@ ’ 
“broker” only and that he was not to sell Emperor grapes to pur- 


chasers in * * * or the city of * * * but could book orders outside of 
those locations. 

On October 9, the complainant wired the Sante Fe Railroad and 
the Pacific Fruit Express canceling the respondent’s authority pre- 
viously given regarding inspection and diversion of cars “billed” 
to itself at * * *. 

Irom the foregoing review of some of the communications ex- 
changed between the parties and other communications not quoted, 
it is concluded that an oral sales agency contract was discussed by 
the parties and agreed upon whereby the complainant appointed 
the respondent its exclusive agent to sell the various kinds of grapes 
raised by the complainant to purchasers within the city of * * * 
and surrounding territory, such as * * *; that sales negotiated by 
the respondent were subject to approval by the complainant; and 
that the contract related to the complainant’s 1940 crop of grapes, 
for which services the respondent was to receive, as compensation, 
the sum of $35 per carload, all payments for grapes made to the re- 
spondent to be forwarded, less deduction of brokerage. It does not 
appear that the parties understood and agreed that the complainant 
was to cease selling grapes at its packing plant, except that it would 
not knowingly sell to parties intending at the time of purchase to 
ship the grapes to * * * for resale in competition with the respondent. 

While that part of the respondent’s answer consisting of affirma- 
tive alle 
effect, a counterclaim and was so regarded by the parties and the 


‘vations of fact is not denominated a counterclaim, it is, in 
examiner at the hearing. The respondent's affirmative action against 
the complainant under his answer and supporting testimony relates 
to the following items of damages: 

(1) Unpaid brokerage in the amount of $175, which the com- 
plainant admits; 

(2) Brokerage according to the contract rate on five carloads 
(SFRD 31,473, 34.224, 34.273, 34.665, and 34,872) that were shipped 
in addition to the order of * * * for 25 carloads, and not in “com- 
pliance with” that order. The complainant claims that the car- 
load shipments described above were substituted for the variety 
called for under the 25-carload order of the * * *. The record shows 
that an agent of that company, who was present at complainant’s 
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shipping point, agreed to the substitution of varieties. A total of 
95 cars, the number specified in the order that was secured by the 
respondent, were shipped and accepted by the purchaser. It is con- 
cluded that the respondent’s brokerage should be calculated on the 
basis of the 25-car order rather than on the five additional cars that 
were not. in fact, sold or shipped; 

(3) The respondent claims damages against the complainant in 
the amount of $1,680 on the theory that the complainant’s cancella- 
tion of the agency contract amounted to a breach thereof, and that 
he is entitled to brokerage at the contract rate on 48 cars sold by 
* * OF 


the complainant direct. to or through as broker. 


It appears from the testimony of * * * that his company secured 
for the complainant during the months of October, November, and 
December, 1940, orders for a total of 36 carloads of grapes, which 
were sold for the account of the complainant. In addition to the 36 
carloads, 12 carloads were shipped to the * * * in 1940, but the grapes 
were stored and were sold in 1941. It is concluded that the complain- 
ant’s shipment of the 36 carloads of grapes to the * * * for sale was 
contfary to the conditions of the exclusive sales agency agreement 
with the respondent, and that the respondent was damaged thereby 
in the amount of $1,260. 

(4) The respondent also claims damages in the amount of 875 
respecting brokerage that he could have earned if the complainant 
had accepted the offers of prospective buyers of Emperor grapes for 
2) carloads. It is claimed that the complainant quoted a price that 
was “out of line” with the quotations of other * * * shippers of 
Emperor grapes, and that the respondent could not complete the 
sales to the prospective purchasers at the prices quoted. 

On August 23, 1940, the complainant wired the respondent that 
purchasers of Emperor grapes for storage would be required to de- 
posit $400 per car, and that sale prices “must be settled and approved 
when the grapes go into storage”. 

The respondent was cautioned not to “confirm anything until you 
receive final approval from us”. By letter dated September 2. the 
complainant authorized the respondent to arrange for a deposit of 


$300 per car in the event a larger deposit could not be secured, but 
the complainant stated again that “the price is to be made when the 


grapes go into storage”. 

On September 6 the respondent wired the complainant to approve 
an order of * * * and * * *, of * * *, for 10 carloads of Emperor 
erapes, and the order of * * * of * * *, for 5 earloads. On Septem- 
ber 24 the respondent wired that he had an order for 10 carloads of 


Emperor grapes from a buyer in * * *, On October 2, as noted 
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above, the complainant wired that the respondent could not sell 

Emperor grapes in * * * or * * *, but could “book orders outside of 

these locations”. By letter dated October 16 the respondent called 

the complainant’s attention to his tentative orders for Emperor 
grapes, but stated that the prices quoted by the complainant were 
15 to 20 cents “higher than other reliable shippers”, which indi- 
cates that he was doubtful of completing the sales at the prices 
quoted. 

Since there is no proof that the orders were made in writing, and 
that the complainant had approved the sales, which requirements 
were essential to complete enforcible contracts, and because of the 

‘lack of other supporting details concerning the orders, it is con- 
cluded that the evidence is insufficient to support an award of dam- 
ages on this branch of the case. ) 

It is believed that the record warrants an award of reparation to 
the complainant in the amount of $2,229.31. The additional sum of 
$150 asked for to cover disbursements designated as “telephone, tele- 
graph, travel expense, and personnel services” can not be included 
because of the character of the expenditures and the lack of spécific 
details concerning the items. Against the complainant’s award, there 
will be deducted items in the respondent’s favor under his claim for 
an affirmative order, as follows: unpaid brokerage for selling 5 car- 
loads of grapes at $35 per car, totaling $175, brokerage on 36 car- 
loads of grapes sold to, or through, the * * *, $1,260, or a total de- 
duction of $1,435. The complainant will, therefore, be awarded 
damages in the net amount of $794.31. 


FINDINGS OF FACT 

1. The complainant, * * *, is a corporation having its principal 
place of business at * * *. 

2. The respondent, * * *, is an individual who, during all the 
times and dates referred to in the complaint was engaged in the 
business of buying and selling perishable agricultural commodities 
as a licensed broker under the Perishable Agricultural Commodities 
Act, 1930, as amended, located at * * *. 

3. On or about the 29th, 30th, and 31st days of August 1940. 
the respondent sold in interstate commerce to the * * *, 3 carloads 
of grapes at the agreed price of 50 cents per lug f.o.b. * * *, The 
grapes were shipped in cars initialed and numbered SFRD 33012, 
SFRD 32043, and SFRD 34366. Each of said carloads consisted 
of 1,098 lugs and the total price of the 5 carloads amounted to 
$1,647. 

4. On or about October 9, 1940, the respondent sold in interstate 
commerce for the account of the complainant 2 carloads of Alicante 
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grapes at the agreed price of 90 cents per lug f.o.b. * * *. The grapes 
were shipped in cars initialed and numbered SFRD 32001 and SFRD 
35208. Each of the cars contained 1,281 lugs. 

5. The respondent collected from the purchaser of the 3 carloads, 
first above-described, the net sum of $1,242, and collected from the 
purchaser of the 2 carloads last described above, the net sum of 
$987.31, but thereafter failed and neglected to transmit and pay 
over to the complainant the amounts so collected and received by 
him as net proceeds, or any part thereof, and there remains due and 
owing the complainant from the respondent the total sum of 
$2,299.31. 

6. By oral contract entered into by and between the complainant 
and the respondent on or about April 27,1940, the respondent under- 
took to negotiate the sale of carloads of grapes of different varieties, 
comprising the complainant’s 1940 crop. at the agreed brokerage 
charge of $35 per carload. The said oral contract provided for the 
respondent’s sale of the complainant’s grapes to purchasers in * * * 
and “surrounding territories.” It was a condition of such oral con- 
tract that the respondent was the complainant’s exclusive agent in 
*** and surrounding territory for the sale of its 1940 crop of grapes 
to purchasers in the * * * territory but the complainant breached 
said exclusive agency contract by selling to or through the * * *, of 
** * during the months of October, November, and December, 1940, 
36 carloads of grapes, and the respondent sustained damages thereby 
in the loss of brokerages on the sales that he would have negotiated 
under said exclusive agency contract but for the complainant’s breach 
thereof, in the amount of $1,260, which said sum has not been paid 
by the complainant, or any part thereof. 

7. The respondent sold in interstate commerce for and on behalf 
of the complainant and as its exclusive agent five carloads of grapes 
to the * * *, of * * *, and thereby earned the sum of $35 per carload 
or a total of $175, as brokerage, the earning of which brokerage by 
the respondent and the payment thereof the complainant admits. 

8. The complaint and the respondent’s answer, in which a claim 
for damages is made against the complainant, were both filed with 
the Department within nine months from the date that the causes 
of action alleged therein accrued. 


CONCLUSIONS 
It is concluded that the respondent has failed, in violation of sec- 
tion 2 of the act, truly and correctly to account promptly for the 
proceeds of sale of the grapes handled by him for the account of the 
complainant and that the complainant is entitled to an award of 
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reparation covering such proceeds less the damages sustained by the 
respondent on account of the complainant’s breach of the exclusive 
sales agency contract, or a net amount of $794.31. 


ORDER 


* * * be, and hereby is, awarded reparation against the respondent, 
** * of * * *, in the amount of $794.31, with interest thereon at 
the rate of five percent per annum from January 1, 1941, until paid. 

T IS FURTHER ORDERED that the respondent shall pay 
said sum, together with interest thereon, to the complainant, as repa- 
ration, within 30 days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person, 


(A. D. 977) 


PACA Doc. No. 3631.* Decided April 22, 1942. 
Unlawful Rejection of Shipment—Suitable Shipping Condition 


Where respondent placed an order with complainant for future delivery of 
15 carloads of grapes at an, agreed price f.o.b. Cutler, California, and fol- 
lowing shipment of two cars, one was accepted and another was rejected, 
and subsequently the original contract was modified to call for delivery 
of eight cars in addition to the two cars already shipped, and respondent 
accepted three and rejected five of the eight carloads, it is held: (1) com- 
plainant’s rejection of two carloads was without reasonable cause; (2) three 
carloads were not in suitable shipping condition due to excessive shattered 
berries and respondent’s rejection thereof was justified; and (3) repara 
tion:should be awarded complainant for losses sustained resulting from 
the rejection of the two carloads which conformed to contract. 


Messrs. Bigham, Englar, Jones & Houston, of New York, New York, for com- 
plainant. Mr. Henry Silverman, of New York, New York, for respondent. 
Mr. John J. Curry, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 
SUPPLEMENTAL ORDER 
On June 9, 1941, the Assistant Secretary of Agriculture issued an 
order in this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), awarding 


reparation to the complainants in the amount of $1,819.25, with in- 
terest, because of the respondent’s rejection, without reasonable cause, 
of five carloads of grapes sold to it in interstate commerce by the 
complainants. The conclusion that the grapes had been rejected with- 
out reasonable cause was based upon the finding that they conformed 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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to the agreement between the parties in all respects. including suit- 
able shipping condition. 

On June 26, 1941, the respondent filed a petition for reconsidera- 
tion of this order, in which it was requested that the finding that the 
grapes shipped in cars SFRD 31753, and SFRD 33077, and SFRD 
2383 were in suitable shipping condition be re-examined. The re- 
spondent’s petition was granted by an order dated August 11, 1941, 
because it appeared that the issue was not free from doubt and that 
the Secretary’s finding was in conflict with an informal opinion ex- 
pressed to the respondent by the Agricultural Marketing Service 
during the preliminary stages of the proceeding. 

The parties have each filed supplemental briefs and supplemental 
reply briefs with respect to the issue to be reconsidered, namely, 
whether the grapes in the three cars mentioned were in suitable ship- 
ping condition.. In addition, a report of investigation, consisting 
of a copy of a report on the examination of Federal inspection cer- 
tificates to determine the percentages of various condition factors 
appearing in fresh Vinifera type table grapes on arrival at destina- 
tion market, was served on the parties and was thus made a part of 
the record. 

It appears from the complainants’ briefs that there may be some 
misapprehension as to the meaning of the term “suitable shipping 
condition.” The significant provision of the contract in this respect 
is that the commodity was sold f.o.b, * * *. It is this provision which 
vives rise to the warranty of suitable shipping condition, for the term 
“f.o.b.” is defined by the Secretary’s regulations to mean: “that the 
commodity quoted or sold is to be placed free on board the car or 
other agency of through land transportation at shipping point, in 
suitable shipping condition...” (7 CFR 46.29(i); 6 F.R. 3499). 
This definition is applicable to all contracts or communications in- 
volved in any investigation made or hearing held pursuant to the 
Perishable Agricultural Commodities Act, unless otherwise agreed 
by the parties (7 CFR 46.29; 6 F.R. 3499). The term “suitable ship- 
ping condition” is defined by the regulations to mean: “. . . that 
the commodity, at time of billing, shall be in a condition, which, when 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the desig- 
nation* specified in contract of sale” (7 CFR 46.29(j); 6 F.R. 3499), 
Under this definition, the criterion of determining whether a com- 
modity is in suitable shipping condition is whether it will withstand 
abnormal deterioration while in transit to destination. Although 
evidence as to the condition of the commodity at shipping point is 
relevant. the real test after the goods have actually been delivered 


*Should read “destination” instead of ‘‘designation.”’—Ed. 
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is whether, as a matter of fact, abnormal deterioration did occur. 

The suitable shipping condition question was considered on pages 
10 and 11 of the order of June 9, 1941. It was observed that the 
inspection certificates for the grapes in the five cars that were re- 
jected by the respondent compared very favorably with those for 
three similar shipments that were accepted, and it was then stated 
that “There is nothing in these reports which can be said to support 
a finding of fact that the grapes in the tive cars that were rejected 
were not in suitable shipping condition at the time they moved from 
* * * loading point.” It was accordingly concluded that the proof 
failed to indicate the lack of suitable shipping condition of the re- 
jected shipments, The question of whether the grapes had abnor- 
mally deteriorated in transit was not directly discussed. 

Federal inspection certificates of the grapes in the three cars in 
question uniformly described their condition as follows: “berries are 
urm, in most lugs firmly attached to capstems, in some lugs shatter 
upon handling and showing from 10 to 15 percent shattered ber- 
ries... .” Although in one of the cars there was sufficient decay to 
affect the grade of the grapes, the question for determination may 
be resolved into whether these shipments, which show from 10 to 
15 per cent shattered berries “in some lugs”, had abnormally deteri- 
orated. In regard to this question, it is significant that the report 
of investigation shows that of 154 federally inspected shipments of 
similar grapes from the West Coast to * * * during 1939 (the year 
in which the disputed shipments were sold), 83 percent of these lots 
showed no shattering. Moreover, in only 2% percent of these lots 
was there as much as from 10 to 15 percent shattered berries, A|- 
though the shattering in the present instance affected only “some” 
of the lugs (that is, from 10 to 25 percent), it is none the less quite 
apparently an excessive defect. 

It must be concluded from these facts that the grapes in question, 
because of this excessive shattering, did deteriorate abnormally before 
their arrival at destination. This conclusion coincides with the ex- 
perience of the Department in such matters. It follows that the 
grapes shipped in cars SFRD 31753, SFRD 33077, and SFRD 23835 
were not in suitable shipping condition and the respondent’s rejec- 
tion thereof was with reasonable cause. The order of June 9, 1941. 
should be amended to conform to this conclusion, 


In a letter to * * *, of this Department, dated February 5, 1942, 
the respondent, through its attorneys, took exception to the relevance 
and probative value of the report of investigation. These exceptions 
have been given consideration, but they are not, in our opinion, suf- 


ficient to render the report of no consequence for present purposes. 





D, 977 


ur. 

pages 
t the 
e re- 
» for 
tated 
port 
ected 
from 
root 
2 re- 
nor- 


‘Ss In 
; are 
itter 
ber- 
y to 
may 
) to 
eri- 
ort 
s of 
year 
lots 
lots 
Al- 
ne” 
lite 


on, 
ore 
eXx- 
the 
335 
ec- 


41, 


12, 
ice 


if- 


PS. 


A. D. 977 PACA DOC. NO. 3631 


Moreover, the technical question in issue has been resolved not alone 
in reliance upon this report, but also in the light of the general expe- 
rience of the Department with reference to the condition of perish- 
able agricultural commodities. 

The amount of the reparation award was determined by deducting 
the net proceeds of the five carloads, which had already been paid 
to the complainants, from the contract price. The contract price of 
the three cars in question was $1,976.40 and the net proceeds were 
$1,020.20. The difference of $956.20 is the amount by which the 
award of $1,819.25 was excessive, in that it erroneously included 
reparation for the three shipments under discussion. The amount 
of reparation ordered should, thus, be $863.05 rather than $1,819.25. 

Under the circumstances, publication of facts will not be ordered. 


ORDER 
IT IS ORDERED that the Findings of Fact, Conclusions and 
Order of the order of June 9, 1941, beginning with Finding of Fact 
No. 7, be amended to read as follows: 


“FINDINGS OF FACT 
* * ok 

“7, The grapes contained in cars SFRD 32967 and SFRD 23040 
were of the kind, grade, and quality specified in the contract of the 
parties, dated July 6, 1939, as modified August 25, 1929, and the 
respondent's refusal to accept these carloads of grapes at * * *, was 
without reasonable cause and the complainants suffered loss and 
were damaged thereby in the total amount of $863.05, which last 
stated amount has not been paid, nor any part thereof. 

“8. The grapes contained in cars SFRD 31753, SF RD 33077, and 
SFRD 23835 showed excessive shattering at destination and were 
not in suitable shipping condition at shipping point, so that the 
respondent’s refusal to accept these carloads of grapes at * * *, was 
not without reasonable cause. 

“9, The complaint was filed with the Agricultural Marketing 
Service on March 11, 1940, and within nine months from the date 
that the complainants’ cause of action accrued. 


“CONCLUSIONS 
“It is concluded that the respondent’s failure and refusal to accept 
the grapes contained in cars SFRD 32967 and SFRD 23040 and ten- 
dered by the complainants under the original contract, as modified, 
was without reasonable cause and in violation of Section 2 of the 
Perishable Agricultural Commodities Act, 1930, as amended, and 
that reparation should be awarded to the complainants to compen- 


sate for the loss sustained. 
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“ORDER 

“IT IS ees RED that the complainants, * * *, a partnership, 
of * * *, and * * *, and * * *, the individual wailed of said part- 
nership, be, and they hereby are, awarded reparation against the 
respondent, * * *, a corporation, having its principal place of busi- 
ness at * * *, in the amount of $863.05, with interest thereon at the 
rate of six percent per annum from September 1, 1929, until paid. 

“IT IS FURTHER ORDERED that the respondent shall pay 
said sum, together with interest thereon, to the complainants, as 
reparation, within thirty days from the date of this order. 

“IT IS FURTHER ORDERED that a copy hereof shall be 
served upon the parties by registered mail, or in person, and that, 
except as to the date of payment of reparation, this order shall 
become effective ten days from and after such completed service.” 


(A. D. 978) 


PACA, Doc. No. 4056.* Decided April 24, 1942. 
Dismissal—Settlement Between Parties 


Where complainant asked for damages against respondent for failure to deliver 
onions and at the hearing the parties stipulated for the dismissal of the 
complaint with prejudice, each party to pay his own cost, the complaint 
is accordingly dismissed. 


*- Paul D. Holland, of Los Angeles, California, for complainant. Messrs. 
Chapman and Chapman, of Twin Falls, Idaho, for respondent. Mr. T. M. 
Talbott, Examiner. 


Decision by Thomas J, Flavin, Assistant Secretary of Agriculture. 


ORDER OF DISMISSAL 

On February 21, 1941, * * *, doing business as * * *, filed an in- 
formal complaint (followed by age complaint ) tee reparation 
against * * *, doing business as * * *, of * * *, under the Perishable 
Agricultural Cusiaeiilitinn Act, 1930, as, amended (7 U.S.C. 1940 ed. 
499a), seeking reparation in the amount of $847.23, the balance al- 
leged to be due the complainant on account of failure of the respond- 
ent to make delivery in accordance with contracts entered into dur- 
ing July and August 1940, contemplating the shipments of onions 
in interstate commerce from * * *, to * * *, 

The formal complaint and the report of investigation were mailed 
to the respondent on September 18, 1941, in accordance with the 
regulations (7 CFR 47.24; 6 F.R. 3508). An answer was filed on 
December 1, 1941, in which it is denied that the complainant is en- 


*As explained in Prefatory Note, the identities of the parties are. not disclosed.—Ed. 





A. D. 978 


ership, 
| part- 
st the 
f busi- 
at the 
yaicl. 

ll pay 


nts, as 


all be 
| that, 
- shall 


rvice.” 


deliver 
of the 
iplaint 


in in- 
‘ation 
hable 
LO ed, 
‘e al- 
yond- 
dur- 
nions 


ailed 
1 the 
d on 
Ss en- 


A. D. 977 PACA DOC. NO. 3631 


titled to $847.23. It is alleged that the respondent does not owe the 
complainant any sum in excess of $202.23. 

A hearing was held before an examiner of this Department at 
** * beginning March 11, 1942. The parties entered into a stipula- 


tion which reads in part: 

“ .. that all of the controversies, differences, claims and demands exist- 
ing between the parties hereto having been compromised and settled, that 
an order may be entered in the above entitled action, dismissing the same 
with prejudice, each party paying his own costs.” 

ORDER 
IT IS ORDERED that the complaint be, and the same hereby is, 
dismissed. 
IT IS FURTHER ORDERED that a copy hereof be served upon 
the complainant and upon the respondent by registered mail. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 
JUNE 1945 
PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
Complaint for Reparation 

Since complainant failed to carry the burden of proof by 
competent evidence that respondent stockyard company 
failed to properly deliver complainant's livestock, and re- 
spondent livestock commission company failed to make 
an accounting on the basis of the true and correct weight 
of the consigned livestock, the complaint for reparation 
is dismissed 


Failure to Prove Violation of Act 
Since complainant failed to establish any violation of the 
act, the respondent is not under obligation to make repa- 
ration, and the complaint is dismissed 


Settlement Between Parties 
Where it appears that the parties have settled the claim for 
reparation, the complaint is dismissed 959:454; 


EVIDENCE 
Burden of proof as to— 
failure to render reasonable stockyard services__---------- 


EXTENSION OF SUSPENSION OF ORDER 
Supplemental Consent Order 
Provisions of the order of December 9, 1944, extended by con- 
sent of parties to and including December 31, 1945_-_-_- 


Provisions of the order of December 26, 1944, extended by 
consent of parties to and including December 31, 1945___-_ 


Provisions of the order of December 27, 1944, extended by 
consent of the parties to and including December 31, 1945, 
and leave is granted to respondents to file additional peti- 
tions for further modification during that period 


Provisions of the order of December 27, 1944, extended by 
consent of parties to and including December 31, 1945, 
provided that respondents delinquent in filing quarterly 
reports file such reports on or before August 1, 1945, and 
provided further that upon respondent’s failure to do so, 
that the extension of the provisions of the order of De- 
cember 27, 1944, shall expire on August 1, 1945 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


JUNE 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


EXTENSION OF SUSPENSION OrvDER—Continued 
Supplemental Consent Order—Continued 
Provisions of the order of December 28, 1944, are continued 
in effect to and including December 31, 1945, unless ex- 
tended or modified by a subsequent order 


Provisions of the order of December 28, 1944, are continued 
in effect to and including December 31, 1945, unless ex- 
tended or modified by a subsequent order 


Provisions of the order of December 30, 1944, are continued 
in effect to and including December 31, 1945, unless ex- 
tended or modified by subsequent order 


Provisions of the order of June 3, 1944, extended by con- 
sent of parties to and including December 31, 1945 


REASONABLE STOCKYARD SERVICES 
Burden of proof as to failure to render.................<....-. 


SUPPLEMENTAL CONSENT ORDER 
Extension of suspension of order_.953:449; 954:450; 955:450; 
956:451; 957:452; 958:453; 960:455; 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


“ALLOW INSPECTION” 
I TI a icc tie ead Sb cas wap a alc beater a ee ae td 2 eee 


BREACH OF WARRANTY 
Damages for 


CONTRACTS 
Breach of exclusive sales agency contract 


COUNTERCLAIM 
Denial of 


DAMAGES 


Breach of Warranty 
Damages for breach of warranty are computed as the differ- 


ence between the contract price paid and the net value 
of the commodity actually received. Where on an f.o.b. 
shipping point sale the freight charges paid exceed the 
amount received on a prompt and proper resale, the en- 
tire contract price may be recovered by the buyer 


Measure of, based on— 
proceeds of sale less breach of exclusive sales agency contract 


resale of commodity 
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INDEX-DIGEST OF AGRICULTURE DECISIONS 


JUNE 1945 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DEFAULT 


Admission of facts alleged in complaint by 


Waiver of hearing by 


DISMISSAL 
Consent of Parties 
After the examiner’s report proposed refusal of a license, 


In 


by agreement of the parties the application for license 
is withdrawn and the proceeding is dismissed 


accordance with stipulation filed herein consenting to the 
dismissal, with prejudice, of complainant’s claim against 
respondent and of respondent’s counterclaim against com- 
plainant, it is hereby ordered that the complaint herein, 
be dismissed with prejudice 


Failure to Prove Violation of Act 
Where complainant shipped a carload of potatoes to re- 


spondent for sale for complainant’s account at a certain 
price per hundredweight, f.o.b. Chicago, and respondent 
was not able to sell the potatoes promptly at the price 
as a result of which complainant directed respondent to 
sell them outside of Chicago, and subsequently respondent 
permitted the buyer to deduct from the contract price 
the cost of reconditioning the potatoes and the loss of a 
part of the load, it is held that though ordinarily neither 
a broker nor a commission merchant has authority to 
make an allowance to the buyer without the seller’s con- 
sent, he may do so in an emergency in order to induce 
the buyer to accept, and since respondent was confronted 
with such an emergency, as the potatoes had been on 
track at Chicago for about 10 days, respondent’s action 
was reasonably necessary in completing the transaction, 
and therefore, it is concluded, that the evidence fails to 
establish a violation of the act and the complaint should 
be dismissed 


Lawful Rejection of Shipment 
Where it is found that Mexican tomatoes sold and delivered 


in an f.o.b. sale to respondent were abnormally decayed 
for tomatoes warranted to have been U. S. No. 1 at ship- 
ping point and still in suitable shipping condition at di- 
version point, it is held that the rejection of the tomatoes 
by respondent was with reasonable cause, and made 
within a reasonable time, and therefore, the proceeding 
is dismissed 


A.D. 


Page 


485 
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JUNE 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 
DisMIssAL—Continued 


Settlement Between Parties 
Where complainant asked for damages against respondent for 
failure to deliver onions and at the hearing the parties 
stipulated for the dismissal of the complaint with preju- 
dice, each party to pay his own cost, the complaint is 
accordingly dismissed 


Where it appears that the parties have settled the claim 
for reparation, the complaints and counterclaims in the 
consolidated proceedings are dismissed 


ERRONEOUS ROUTING OF CAR 
Lawful rejection of commodity because of 


EVIDENCE 
Burden of Proof as to Release or New Agreement 
A party claiming a release or new agreement has the burden 
of proof thereof, which burden respondent failed to sus- 
tain 


Facts showing commodity was not in suitable shipping condition 


Rejection within reasonable time 


FreDERAL INSPECTION CERTIFICATES 
Sale provisions that Federal inspection certificates be furnished 
“car as shipped,” construed 


F.0.B. SALE 
Allow Inspection 
In an f.o.b. sale, the condition “allow inspection” on the 
freight bill merely shows that the respondent has the 
right before payment of the draft to inspect the produce 
to determine whether it complied with the specifications 
of the sale when sold and shipped 966 164 


LICENSES 
Effect of withdrawal of application for 967 470 


PASSING OF TITLE 
Compliance with time of shipment provisions in contract of pur- 
chase and sale as condition precedent to 


PRACTICE AND PLEADING 
Abandonment of Defenses Pleaded 
Where respondent alleged in its answer that complainant’s 
obligation to A company, as guarantor, was the payment 
of a final judgment and denied the right of complainant 
to maintain the present action, and such defenses have 
not been referred to in respondent's brief except that re- 
spondent admitted complainant’s guaranty of payment, 
such alleged defenses are, therefore, deemed to have been 


abandoned 
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JUNE 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A.D. 
No. Page 
PRINCIPAL AND AGENT 
Authority of selling agent to make allowances in emergency--- 969 475 
Broker’s Authority to Warrant Quality of Commodity 
A purchaser is justified in relying on the apparent authority 
of a broker authorized to sell melons to warrant their 
quality, particularly where a memorandum of sale issued 
by the broker to both parties restates such warranty and 
it is not objected to by the seller 
Liability of agent in failing to follow instructions of principal_- 
Ratification of agent’s acts ~.-------- eee ieacees aoe aeaseaene 


RATIFICATION 
Acts of agent ratified by principal 


REJECTION 
Unauthorized shipment lawfully rejected 
REJECTION WITH REASONABLE CAUSE 
Erroneous Routing of Car 
Where agreement provided for routing of melons via Union 
Pacific to Salt Lake City for diversion to Boise, Idaho, 
and seller’s agent actually routed them by another rail- 
road making such diversion impracticable, the melons 
were lawfully rejected on arrival at Salt Lake City 


REPARATION 

Agent’s Liability in Failing to Follow Instructions of Principal 
Where respondent-agent sold a carload of peaches for com- 
plainant-seller but failed to inform his principal, the 
seller, of the name of the purchaser, and also failed to 
follow the instructions of the seller to collect the full 
purchase price, part of which respondent collected and 
remitted to complainant, it is held that since a person 
acting in a representative capacity in order to avoid per- 
sonal liability must disclose the identity of his principal, 
and such liability is also in accordance with usage and 
custom in the trade, reparation should be awarded com- 
plainant against respondent in the amount of the unpaid 

portion of the price 


Breach of Warranty 

Where complainant claimed that respondent delivered to 
him three cars of watermelons, warranted by respond- 
ent’s agent as good cutting quality, and the inspection 
on arrival showed the melons to be immature, it is held 
that the express warranty of good cutting quality, which 
was a part of each contract of sale was breached as to 
each such car, and since in each case the melons were dis- 
posed of within a reasonable time and in a reasonably 
eareful and prudent manner, complainant is entitled to 
an award of reparation for damages resulting from each 
such breach of warranty 
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RePARATION—Continued 
Failure to Account 
Where respondent has failed truly and correctly to account 
promptly for the proceeds of sale of grapes handled by 
him for the account of complainant, the latter is entitled 
to an award of reparation covering such proceeds less 
the damages sustained by respondent because of complain- 
ant’s breach of the exclusive sales agency contract 


Failure to Pay Purchase Price 
Since respondent accepted the three shipments of apples sold 
to him by complainant, and made no objections as to con- 
dition, grade, quality, or quantity, his failure to pay the 
agreed purchase prices entitles complainant to an award 
of reparation 968 470 


Unlawful Rejection of Shipment 
Respondent’s rejection of 4 carloads of Canadian seed pota- 
toes and its failure to pay the price of 1 carload entitles 
complainant to an award of reparation in the amount of 
the original sale price less the net proceeds realized on 
resale of the commodity 


Where complainant, acting as broker for respondent, negoti- 
ated an oral contract, confirmed by the broker’s memo- 
randum, for the sale by A company to respondent of 10 
carloads of a certain type and grade of potatoes and 10 
carloads of another type of potatoes, f.o.b. Maine shipping 
point, f.o.b. acceptance final with Federal inspection cer- 
tificates to be furnished on each car as shipped, and com- 
plainant guaranteed that respondent would accept and 
pay the drafts, it is held: (1) since the time of shipment 
was the essence of the contract, title thereto did not pass 
to respondent as to the shipments made prior to the time 
stipulated in the contract, and therefore, respondent’s re- 
fusal to accept these shipments was not unlawful; (2) 
respondent’s rejection of a replacement carload for one 
that had been lost in shipment was justified because re- 
placement had not been authorized by respondent; (3) 
the inspection certificates based upon inspections made 
prior to day of shipment did not violate the specification 
that respondent would be furnished certificates of inspec- 
tion “on each car as shipped”; (4) the inspections of 4 
carloads made prior to shipment were made within a rea- 
sonable time and respondent's rejection thereof was with- 
out reasonable cause; (5) complainant was subrogated 
to the rights of the seller, and also had a cause of action 
of its own under section 2(4) of the act based on respond- 
ent’s failure to perform a duty arising out of the sale 
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Unlawful Rejection of Shipment—Continued 
that was negotiated by complainant; and (6) reparation 
should be awarded complainant for the loss sustained by 
it on the cars which were shipped at the time specified 
in the contract 


Where complainant sold to respondent, through its agent, 
three carloads of onions at a price per sack, f.o.b. Cali- 
fornia, rolling acceptance final and respondent rejected 
the carloads, and in his defense maintained that the pur- 
chase was made from the agent as seller, and that com- 
plainant failed to exercise good judgment in diverting 
the onions, it is held: (1) respondent bought the onions 
through complainant's agent; (2) the sale was made on 
a rolling acceptance final basis; (3) respondent ratified 
the purchase; (4) respondent had no right of rejection; 
(5) complainant acted with due diligence in making re- 
sale of the onions; (6) respondent’s rejection was with- 
out reasonable cause; and (7) complainant is entitled to 
an award of reparation 974 493 

Where respondent placed an order with complainant for 
future delivery of 15 carloads of grapes at an agreed 
price f.o.b. Cutler, California, and following shipment of 
two cars, one was accepted and another was rejected, 
and subsequently the original contract was modified to 
call for delivery of eight cars in addition to the two cars 
already shipped, and respondent accepted three and re- 
jected five of the eight carloads, it is held: (1) complain- 
ant’s rejection of two carloads was without reasonable 
cause (2) three carloads were not in suitable shipping 
condition due to excessive shattered berries and respond- 
ent’s rejection thereof was justified; and (3) reparation 
should be awarded complainant for losses sustained re- 
sulting from the rejection of the two carloads which 
conformed to contract 


REPARATION FOR— 
Breach of warranty 


Failure to account 


“ailure to pay— 
balance of purchase price 


purchase price 
Loss sustained 


Unlawful rejection 
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RoLLinG ACCEPTANCE FINAL 
Term as meaning f.o.b. acceptance final 974 496 


SUBROGATION 
Rights of seller to complainant 


SUITABLE SHIPPING CONDITION 
Facts showing commodity was not in 


Meaning of term -- 


UNAUTHORIZED SHIPMENT 
Lawful rejection of 


USAGE AND CUSTOM 
Liability of agent in failing to follow instructions of principal_- 


VIOLATION OF ACT 
Failure to account 


Failure to pay— 
balance of purchase price 


purchase price 
Unlawful rejection of shipment 97T:485; 974:496; 


WARRANTIES 
Breach of, as to quality of commodity ___- 








